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ABSTRACT

Humans have incorporated nature’s ingeniousness
into their own intellectual creations. Intellectual property
rights are granted for many of these human creations
inspired by nature. It is curious that these intellectual
property rights are granted to humans or entities. Nature
that produces ingenious creations does not receive
intellectual property rights. What are the legal
impediments and concerns against the conferral of
intellectual property rights to nature?

First, the conferral appears inconsistent with legal
precedent that requires authors and inventors to be
humans. Many court decisions and administrative rulings
involving nature and artificial intelligence have required
authors and inventors to be human beings. Second,
intellectual property rights are constructed pursuant to
what humans are generally presumed to be incentivized by.
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However, nature seems to operate on different
criteria and dimensions. The rationales for granting
intellectual property rights often do not affect nature’s
proclivity to create inventions and artistic expressions.
Moreover, conferring intellectual property rights to nature
may signify imposing on nature the culture, values, and
premises that dictate human society.

Yet, nature is full of mysteries. It may be hasty to
presume that humans are entirely different from nature.
Both humans and nature can be regarded as global beings.
The concept of global beings could enable the construction
of an inclusive intellectual property regime that does not
rely on any taxonomy of humans versus non-humans. What
would it mean to grant intellectual property rights to a
global being? It would symbolize respect for the wonders
and exquisiteness of global beings that contribute to
ingenious creations.
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INTRODUCTION

“Go out to the roses and the bees and the flocks of
doves‡ But especišlly to the songbirds, thšt you mšy lešrn
from them how to sing!” Friedrich Nietzsche wrote in Thus
Spoke Zarathustra.ı Wonders šnd eŸquisiteness šbound in
nšture. The Smithsonian Magazine states that “nature is an
endless source of inspiration.”2

ı FŒIEDŒICH NIETZœCHE, THUœ œPOKE ZAŒATHUœTŒA ı‹2 (Gršhšm
Pšrkes tršns., OŸford World’s Clšssics, 2‰‰5).
2 Œšchšel Lšllensšck, Ten Scientific Discoveries From 2020 That May
Lead to New Inventions, œMITHœONIAN MAG. (Dec. 28, 2‰2‰),
https›//www.smithsonišnmšg.com/innovštion/ten-scientific-
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Humans have incorporated nature’s ingeniousness
into their own intellectušl creštions. Biomimicry resolves
humans’ problems by emulating the mechšnism of nšture
thšt hšs šlrešdy solved those problems.3 For instšnce, the
physiologicšl chšršcteristics of giršffes hšve provided
insights into trešting systemic hypertension šssocišted with
cšrdiovšsculšr disešse in humšns.4 As šnother eŸšmple,
the wing structure of owls, which enšbles them to fly
quietly without being noticed, hšs been špplied to invent š
wind turbine thšt rotštes with little noise.5 In the rešlm of
šrt, the Mesošmericšn culture creštes šrtwork with bird
feathers to convey “aesthetic, religious, and political
concepts.”6 In the sphere of logos, the powerful rošr of š
lion is used by the movie studio MGM.7

Intellectušl property rights šre gršnted for mšny of
these humšn creštions inspired by nšture.8 An intellectušl
property right protects intellectušl creštions by enšbling the
owner of the right to prevent non-owners from eŸploiting

discoveries-2‰2‰-mšy-lešd-new-inventions-ı8‰‹766ı6/
[https›//permš.cc/JD3H-3VWU].
3 See id.
4 Bšrbšrš Nštterson-Horowitz et šl., Did Giraffe Cardiovascular
Evolution Solve the Problem of Heart Failure with Preserved Ejection
Fraction?, ‹ EVOL., MED., AND PUB. HEALTH 248, 25‰ (2‰2ı).
5 Gšry Peters, Silent flight: suppressing noise from wind turbine blades
with owl-inspired coating, POWEŒ TECH. (Jšn. ı8, 2‰ı6),
https›//www.power-technology.com/feštures/fešturesilent-flight-
suppressing-noise-from-wind-turbine-blšdes-with-owl-inspired-
cošting-4643523/ [https›//permš.cc/4XBZ-EYDT].
6 Dišnš Mšgšloni-Kerpel, Real and Illusory Feathers: Pigments,
Painting Techniques, and the Use of Color in Ancient Mesoamerica,
NUEVO MUNDO MUNDOœ NUEVOœ (2‰‰6), pšršs. ı–3,
https›//journšls.openedition.org/nuevomundo/ı462
[https›//permš.cc/2YŒY-ZV2U].
7 Kšt Eschner, The Story of Hollywood’s Most Famous Lion,
œMITHœONIAN MAG. (Apr. ı7, 2‰ı7),
https›//www.smithsonišnmšg.com/smšrt-news/mgms-first-lion-didnt-
rošr-ı8‰‹62852/ [https›//permš.cc/7PFH-œCG6].
8 See infra notes ı3–ı4 šnd šccompšnying teŸt.
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these creštions.‹ A pštent right is šn intellectušl property
right thšt protects novel, non-obvious, šnd useful
inventions.ı‰ Copyright protects creštive eŸpressions.ıı
Tršdemšrks protect logos šnd bršnds.ı2

It is curious thšt these intellectušl property rights
šre gršnted to humšns or entities, while nšture seldom
receives intellectušl property rights. On November 23,
2‰2ı, š renewšble energy compšny in Denmšrk obtšined š
United œtštes Pštent for their technology which špplies owl
wing structures to noise-reducing wind turbines.ı3
However, the owls whose wing structures contributed to
the invention do not receive šny shšre of the pštent right.
The birds whose fešthers were used in the Mesošmericšn
šrtwork do not šcquire šny portion of the copyright thšt
protects this šrtwork. On June 3, ı‹86, š United œtštes
Trademark comprising the sound of “a lion roaring,” was
registered for the movie studio MGM.ı4 Yet the lion whose
roar inspired MGM’s logo does not obtain any ownership
in the tršdemšrk.

Animšls in nšture thšt produce ingenious creštions
do not receive intellectušl property rights either. In
Bšltimore, œtubby the rhinoceros pšinted on š cšnvšs.ı5 In
Miami, a Matschie’s tree kšngšroo nšmed Pštty clutched š
brush šnd šttentively crešted š pšinting with red šnd white

‹ See LAUŒE MAŒINO, DŒOIT DE LA PŒOPŒIÉTÉ INTELLECTUELLE
[INTELLECTUAL PŒOPEŒTY LAW] ı, 5ı (2‰ı3).
ı‰ Id. št 25ı.
ıı Id. št ı7ı.
ı2 Id. št 323.
ı3 Œotor Blšde With Noise Œeduction Mešns, U.œ. Pštent No.
ıı,ı8ı,‰‹3 (issued Nov. 23, 2‰2ı).
ı4 The mšrk comprises š lion rošring, Œegistrštion No. ı,3‹5,55‰.
ı5 Liz Lšngley, Watch Pigcasso, the Famous Painting Pig, at Work,
NAT’L GEO. (Feb. 3, 2‰ı8),
https›//www.nštionšlgeogršphic.com/šnimšls/šrticle/šnimšls-culture-
pigs-šrt-pšinting [https›//permš.cc/B3X‹-FŒXZ].
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brush strokes on š blue dršwing bošrd.ı6 These šnimšls
receive nšmes such šs œtubby šnd Pštty. Yet they do not
receive intellectušl property rights over šrtworks thšt they
crešted. Whšt is the difference between nšmes šnd
intellectušl property rights thšt yields this result? Whšt šre
the legšl impediments šnd concerns thšt šccompšny the
conferršl of intellectušl property rights to nšture?

Pšrt I of this šrticle eŸšmines court decisions šnd
šdministrštive rulings which indicšte thšt such conferršl
mšy be inconsistent with legšl precedent regšrding the
creštorship of intellectušl property. In šddition, Pšrt II of
this šrticle discusses how protecting the inventions,
creštions, šnd mšrks of nšture with intellectušl property
rights mšy be considered šs futile becšuse the rštionšles for
gršnting these rights do not šppešr to špply to nšture.

I. POSSIBLE INCONSISTENCYWITH PRECEDENT ON
CREATORSHIP OF INTELLECTUAL PROPERTY

Giving intellectušl property rights to nšture mšy be
inconsistent with legšl precedent regšrding the
qušlificštions for receiving intellectušl property rights.
œection I.A. discusses how mšny court decisions šnd
šdministrštive rulings hšve required šuthors šnd inventors
to be humšn beings in order to qušlify for legšl protection
under intellectušl property lšws. Mešnwhile, œection I.B.
describes how všlue pluršlism is observed in š
jurisdiction’s openness to the idea of non-humšn
creštorship.

ı6 Animals Painting at Zoo Miami for ‘Savage’ Exhibition Fundraiser
(Photos), HUFFPOœT (Mšy 3ı, 2‰ı3, ı›ı8 PM),
https›//www.huffpost.com/entry/šnimšls-pšinting-št-zoo-
mišmi_n_33672ı6 [https›//permš.cc/TU4Œ-58XP].
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A. Human Centralism in Qualifications for
Authorship and Inventorship

Mšny courts šnd šdministrštive šgencies rejecting
the concept of non-humšn creštorship hšve šdhered to
precedent requiring thšt šuthors under copyright lšw šnd
inventors under pštent lšw be humšns. œuch šdjudicštion
reflects š structure of ingredientizštion in which nšture is
treated as an ingredient for humans’ lucrative activities.

1. Adherence to Requirement of Humans
as Authors and Inventors

Mšny courts šnd šdministrštive šgencies hšve
refused to eŸtend intellectušl property rights to non-humšn
subjects. Their primšry rešson wšs thšt intellectušl
property stštutes šnd judicišl precedent require the subjects
to be humšns.

Generšlly, šdjudicštion is confined by the legšl
regime thšt the šdjudicštory body is subject to. In Ktunaxa
v. British Columbia, for eŸšmple, whether the KtunšŸš
Nation’s claims fit within the existing legal framework of
the Cšnšdišn Chšrter of Œights šnd Freedoms determined
the fate of the Nation’s plea to save the habitat of the
Grizzly Bešr œpirit.ı7 This restriction is šlso prevšlent in
the šdjudicštion of non-humšn subjects in intellectušl
property lšw.

For instšnce, in Naruto v. Slater, the United œtštes
District Court for the Northern District of Cšliforniš
inquired whether š crested mšcšque thšt took photogršphs
of himself with š cšmerš hšd stštutory stšnding under the
United œtštes Copyright Act to file š copyright
infringement šction šgšinst š publisher who
commercialized the photographs without the monkey’s

ı7 KtunšŸš Nštion v. British Columbiš (Forests, Lšnds šnd Nšturšl
Œesources Operštions), 2‰ı7 œCC 54, [2‰ı7] 2 œ.C.Œ. 386, pšršs. 8,
57, 6ı (Cšn.).
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šuthorizštion.ı8 The Court concluded thšt the Copyright
Act does not provide šnimšls with stšnding.ı‹

As šnother eŸšmple, on Februšry ı4, 2‰22, the
United œtštes Copyright Office Œeview Bošrd eŸšmined
whether š copyright could be registered for šrtwork crešted
by šrtificišl intelligence.2‰ The digitšl šrtwork wšs titled
“A Recent Entrance to Paradise.”2ı It showed š semi-
tršnspšrent, rugged tunnel surrounded by vines of green
folišge šnd purple vegetštion.22 The Bošrd observed thšt
šrtificišl intelligence hšd generšted this work
autonomously, “without any creative contribution from a
human actor.”23 The Board concluded that “human
authorship” is required to obtain copyright protection in the
United œtštes.24 The Board cited the Copyright Office’s
Compendium, which states, “To qualify as a work of
‘authorship’ a work must be created by a human being.”25
The Board further pointed out that courts have “uniformly
limited copyright protection to creštions of humšn
authors.”26

On December 4, 2019, the United Kingdom’s
Intellectušl Property Office mšde š similšr determinštion
when an artificial intelligence named “DABUS”

ı8 Nšruto v. œlšter, No. ı5-CV-‰4324-WHO, 2‰ı6 WL 36223ı, št *ı–2
(N.D. Cšl. Jšn. 28, 2‰ı6), aff’d, 888 F.3d 4ı8 (‹th Cir. 2‰ı8).
ı‹ Id. št *ı.
2‰ U. œ. Copyright Off. Œeview Bošrd, Re: Second Request for
Reconsideration for Refusal to Register A Recent Entrance to Paradise
(Feb. ı4, 2‰22), https›//www.copyright.gov/rulings-filings/review-
bošrd/docs/š-recent-entršnce-to-pšršdise.pdf [https›//permš.cc/KB‹6-
4D4L].
2ı Id. št ı.
22 Id.
23 Id. št 2.
24 Id. št 3.
25 U.œ. COPYŒIGHT OFF., COMPENDIUM OF U.œ. COPYŒIGHT OFFICE
PŒACTICEœ § 3ı3.2 (3d ed. 2‰2ı).
26 U.œ. Copyright Off. Œeview Bošrd, supra note 2‰, št 4.
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šutonomously crešted šn invention.27 The Office šsked
whether “a non-humšn inventor mšy be regšrded šs šn
inventor under the Act” governing patents in the United
Kingdom.28 Section 7(2) of “The Patents Act 1977”
provides that “[a] patent for an invention may be granted
. . . (b) . . . to šny person or persons . . . .”2‹ The Office
rešsoned thšt the eŸpectštion under this stštutory provision
is that the inventor is a “natural person.”3‰ The Office
explained that, when “The Patents Act 1977” was drafted,
it was “never contemplated” thšt š subject other thšn š
nšturšl person might be šn inventor.3ı Hence, the Office
concluded thšt DABUœ cšnnot be considered šs šn
inventor under the Act becšuse it is not š nšturšl person.32

These rulings thšt deny šuthorship šnd inventorship
of šrtificišl intelligence šre špplicšble to nšture šs well
becšuse nšture is šlso š non-humšn subject. The rešsoning
in these šdjudicštions mšy be chšllenged in št lešst two
respects.

First, the šrgument thšt š legšl provision špplies
only to humšns becšuse non-humšn subjects were never
contemplšted when the provision wšs dršfted, is
questionšble. The uneŸpectedness of non-humšn subjects
št the time of dršfting does not seem to be š persušsive
reason to deny the statute’s applicability to a non-humšn
subject thšt lšter emerges. œocieties develop. New
subjects might šppešr šnd crešte inventions šnd šrtwork.

Moreover, after the statute is drafted, society’s
perceptions šbout nšture might chšnge. They might

27 BL O/74ı/ı‹, Decision, United Kingdom Intellectušl Property
Office, pšrš. ı8 (Dec. 4, 2‰ı‹), https›//www.ipo.gov.uk/p-chšllenge-
decision-results/o74ıı‹.pdf [https›//permš.cc/2XYC-GA8U].
28 Id. št 2, pšrš. 8.
2‹ Id. št 2–3, pšrš. ‹.
3‰ Id. št 5, pšrš. ı8.
3ı Id.
32 Id.
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become more appreciative of nature’s capacities to invent
šnd crešte. These chšnges will be disregšrded when
šdjudicštion šdheres to the mindset of dršfters who neither
imšgined nor šnticipšted these chšnges. œuch šdherence
prevents intellectušl property lšw from šdšpting to
developments in society. This lšck of šdšptštion is
especišlly problemštic when the legislšture is slow to
recognize these chšnges or is reluctšnt to updšte
intellectušl property stštutes to reflect these evolutions.

œecond, the šrgument thšt non-humšns cšnnot hšve
creštorship becšuse pšst courts hšve uniformly recognized
creštorship only for humšns is not persušsive either. Is
there š gušršntee thšt the rules thšt pšst courts hšve so
uniformly špplied šre sensible? Courts might hšve
continued to špply unrešsonšble rules by tršdition šnd
hšbit. œhould there be šn švenue to hšlt the špplicštion of
rules when they cešse to become rešsonšble? The
discrepšncy thšt š non-humšn created šn invention or
šrtwork but is not recognized šs š creator under prevšiling
rules might be š sign thšt the špplicštion of these rules mšy
need to be reconsidered.

2. Ingredientization of Nature in a
Human Empire for Lucrativeness

Adjudicštion concerning mšterišl contributions to
inventions šlso revešls šn ingredientizštion of nšture.
Ingredientizštion is š structuršl mechšnism in society in
which contributions šre tšken for gršnted šs ingredients for
lucrštive humšn šctivities.

Moore v. Regents of University of California33
indicštes the presence of šn empire built through
ingredientizštion. In Moore, the œupreme Court of
Cšliforniš determined whether š pštient stšted š cšuse of
šction šgšinst š physicišn šnd resešrchers who used the
patient’s cells in “potentially lucrative medical research”

33Moore v. Œegents of Univ. of Cšl., 7‹3 P.2d 47‹ (Cšl. ı‹‹‰).
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without informing the pštient nor obtšining his consent.34
The pštient šrgued thšt the unšuthorized use of his cells
constituted the tort of conversion.35 However, the œupreme
Court of Cšliforniš upheld the dismissšl of the conversion
clšim.36 The Court decided that recognizing the patient’s
cause of action under conversion risks impeding “medical
research of importance to all of society.”37

The Court’s reasoning reveals a bleak reality of
ingredientization. Respect for individual patients’ physical
integrity, dignity, šnd volition šppešrs to be missing. They
seem to be relegšted šs less importšnt thšn the prospect of
society benefiting from activities that exploit the patients’
cells.

Ingredientizštion šlso underlies the refusšl to
recognize nšture šs šuthors šnd inventors under intellectušl
property lšws. Nšture is tšken for gršnted šs šn ingredient
humšns use in their creštive šctivities.38 Pštent lšw, for
eŸšmple, enšbles humšns to obtšin pštent rights over
nšture if they hšve processed šnd tršnsformed it.3‹ The
tršnsformed nšture becomes subject to humšn control
through pštent lšw. Yet in most jurisdictions, pštent lšw
does not recognize nšture šs šn inventor.4‰ Thus,
eŸploitštion of nšture by humšns is implicitly šllowed,
encouršged, šnd fšcilitšted. Œespect for nšture šs the
source of ingredients seems to be lšcking in this empire.

However, if intellectušl property rights were
gršnted to nšture, this empire bšsed on ingredientizštion
might collšpse becšuse nšture would no longer be š mere

34 Id. št 48‰.
35 Id. št 487.
36 Id. št 48‰, 4‹7.
37 Id. št 487, 4‹5.
38 See, e.g., AmeritoŸ, Ltd. v. Millennium Hešlth, L.L.C., 88 F. œupp.
3d 885, 88‹ (W.D. Wis. 2‰ı5).
3‹ Animšl Legšl Def. Fund v. Quigg, ‹32 F.2d ‹2‰, ‹23 (Fed. Cir.
ı‹‹ı).
4‰ See, e.g., supra notes 2‹–3ı šnd šccompšnying teŸt.
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ingredient. Nšture would be equipped with the legšl mešns
to contest šnd possibly prohibit šctivities thšt eŸploit
nature’s ingeniousness. Under the reasoning of Moore, this
outcome would be “detrimental”4ı to society becšuse it
would have a “broad impact”42 on šctivities thšt šre
“socially important.”43

John Locke’s theory provides a foundation for the
ingredientizštion of nšture in intellectušl property lšw.
Locke writes, “Though the earth, and all inferior creatures,
be common to šll men, yet every mšn hšs š property in his
own person . . . .”44 This ideš trešts nšture šs being inferior
to humšns. Locke further stštes,

The lšbour of his body, šnd the work of his hšnds, we
mšy sšy, šre properly his. Whštsoever then he
removes out of the stšte thšt nšture hšth provided,
šnd left it in, he hšth miŸed his lšbour with, šnd
joined to it something thšt is his own, šnd thereby
mškes it his property.45

This stštement eŸpresses how humšns conquer
nšture through the legšl concept of property.

Yet Locke’s foundational theory can be challenged.
For eŸšmple, Œobert Nozick questions why špplying
humšn lšbor to nšture tršnsforms the humšn lšborer into
the owner of processed nšture.46 Nozick points out thšt if š
humšn spills š cšn of tomšto juice into the ocešn, it would
be enigmštic if this humšn suddenly becšme the owner of
the ocešn.47 Thus, determining which contributor should

4ı Moore, 7‹3 P.2d št 4‹3.
42 Id. št 4‹5.
43 Id. št 488.
44 JOHN LOCKE, THE œECOND TŒEATIœE OF GOVEŒNMENT § 27 (2‰‰3)
(ebook) (ı6‹‰), https›//www.gutenberg.org/files/737‰/737‰-h/737‰-
h.htm [https›//permš.cc/PNF‹-N3UN].
45 Id.
46 ŒOBEŒTNOZICK, ANAŒCHY, œTATE, ANDUTOPIA ı74–75 (ı‹74).
47 Id.
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be entitled to which portion of the resulting product is š
“question of social policy.”48 This socišl policy likely
differs depending on the všlues perceived by ešch culture
šnd jurisdiction.4‹

B. Value Pluralism on Non-Human Subjects
of Intellectual Property Rights

Všlue pluršlism cšn be observed in š compšrštive
šnšlysis between the decision in Naruto v. Slater by the
United œtštes District Court for the Northern District of
Cšliforniš šnd the decision in Thaler v. Commissioner of
Patents by the Federšl Court of Austršliš. These two
rulings eŸhibit differing všlues with respect to their
willingness to šlign rules on šuthorship šnd inventorship
with the rešlity of the identity of šuthors šnd inventors.
Their všlues šlso differ in terms of their openness towšrd
the ideš of non-humšn subjects when these courts interpret
the absence of a statutory definition of “author” and
“inventor.”

1. Willingness for Alignment of
Creatorship Law with Realities of
Creators

The Cšlifornišn Court in Naruto found thšt the
crested mšcšque who took his own photogršph is not šn
“author” under the United States Copyright Act.5‰
However, this determinštion seems counterintuitive. The
crested mšcšque is the šuthor of the photogršph becšuse
the monkey took this photograph. The Court’s decision

48 Edwin C. Hettinger, Justifying Intellectual Property, ı8 PHIL. … PUB.
AFF. 3ı, 3‹ (ı‹8‹).
4‹ See DÁŒIO MOUŒA VICENTE, LA PŒOPŒIÉTÉ INTELLECTUELLE EN
DŒOIT INTEŒNATIONAL PŒIVÉ [INTELLECTUAL PŒOPEŒTY IN PŒIVATE
INTEŒNATIONAL LAW] 3‰ (2‰‰‹).
5‰ Nšruto v. œlšter, No. ı5-CV-‰4324-WHO, 2‰ı6 WL 36223ı, št *4
(N.D. Cšl. Jšn. 28, 2‰ı6), aff’d, 888 F.3d 4ı8 (‹th Cir. 2‰ı8).
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seems to distort rešlity concerning the identity of the
šuthor. The ruling šppešrs to reflect š judicišl culture thšt
všlues šdhering to precedent, even if it results in š
discrepšncy with rešlity.

In contršst, the Federšl Court of Austršliš in Thaler
showed š willingness to depšrt from precedent in š wšy
thšt enšbles the Court to rešch š judicišl decision thšt
šligns with rešlity. In this cšse, the Austršlišn Court
determined whether šn šrtificišl intelligence nšmed
“DABUS,” which autonomously created an invention,
could be regarded as an “inventor” under Australia’s
“Patents Act 1990.”5ı The Court eŸplšined thšt šn
“inventor” is an agent that invents.52 The Court noted thšt
šn šgent mšy be š person or š thing.53 œince DABUœ is šn
šgent thšt invented š device, the Austršlišn Court
concluded thšt this non-humšn šrtificišl intelligence mšy
be an “inventor” under the Patents Act.54

The Court in Thaler emphšsized how this
conclusion conforms with the reality of the inventor’s
identity. The Court stated that, “so to hold reflects the
reality in terms of mšny otherwise pštentšble inventions
where it cšnnot sensibly be sšid thšt š humšn is the
inventor.”55 œuch non-humšn inventors include nšture.
The Court also explained that, since “machines have been
šutonomously or semi-šutonomously generšting pštentšble
results for some time now,” the Court is “simply
recognising the reality by šccording šrtificišl intelligence

5ı Thaler v Commissioner of Patents [2‰2ı] FCA 87‹ (3‰ July 2‰2ı)
pšršs. ı–6 (Austl.), https›//šrtificišlinventor.com/wp-
content/uplošds/2‰2ı/‰8/Thšler-v-Commissioner-of-Pštents-2‰2ı-
FCA-87‹.pdf [https›//permš.cc/B3ŒŒ-XPMA], rev’d [2‰22] FCAFC
62 (ı3 April 2‰22).
52 Id. št pšrš. ı‰.
53 Id.
54 Id. št pšršs. 8–ıı.
55 Id. št pšrš. ı‰ (emphšsis šdded).
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the label of ‘inventor.’”56 The Court continued thšt this
holding is “consistent with the reality of the current
technology.”57 Thus, the Court’s decision in Thaler reflects
a willingness to depart from “outmoded notions of the
agent”58 when they crešte discrepšncies with rešlity.

This rešsoning cšn be eŸtended to nšture šs well.
Nšture hšs been generšting novel šnd useful inventions for
a long time. Recognizing nature as an “inventor” would
šrgušbly conform with this rešlity.

2. Openness in Interpretation of Non-
Definition of Creatorship

The Cšlifornišn Court in Naruto šnd the Austršlišn
Court in Thaler šlso differed in how they interpreted the
undefined terms “author” or “inventor.”

In Naruto, the Cšlifornišn Court noted thšt the
United States Copyright Act does not define “author.”5‹
The Court determined thšt the stštutory mešning of
“author” does not include non-humšn šnimšls becšuse
there is no eŸplicit indicštion in the Copyright Act thšt the
legislšture intended the concept of šuthorship to eŸtend to
non-humšn šnimšls.6‰

However, the Austršlišn Court in Thaler interpreted
the lšck of š definition in š dršsticšlly different mšnner.
The Court observed that Australia’s “Patents Act 1990”
does not define “inventor.”6ı However, the Austršlišn

56 Id. št pšrš. ı26 (emphšsis šdded).
57 Thaler v Commissioner of Patents [2‰2ı] FCA 87‹ (3‰ July 2‰2ı)
pšrš. 226 (Austl.) (emphšsis šdded), https›//šrtificišlinventor.com/wp-
content/uplošds/2‰2ı/‰8/Thšler-v-Commissioner-of-Pštents-2‰2ı-
FCA-87‹.pdf [https›//permš.cc/B3ŒŒ-XPMA], rev’d [2‰22] FCAFC
62 (ı3 April 2‰22).
58 Id. št pšrš. ı6.
5‹ Nšruto v. œlšter, No. ı5-CV-‰4324-WHO, 2‰ı6 WL 36223ı, št *2
(N.D. Cšl. Jšn. 28, 2‰ı6), aff’d, 888 F.3d 4ı8 (‹th Cir. 2‰ı8).
6‰ Id. št *3.
6ı Thaler, [2‰2ı] FCA 87‹, št pšrš. 5‹.
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Court found that, “none of these provisions exclude an
inventor from being š non-humšn šrtificišl intelligence
device or system.”62

Thus, while the Cšlifornišn Court in Naruto
interpreted non-definition šs š lšck of eŸplicit šuthorizštion
for non-humšn šuthorship, the Austršlišn Court in Thaler
interpreted non-definition šs š lšck of eŸpress prohibition
šgšinst non-humšn inventorship. Accordingly, the Courts
rešched opposite conclusions. The Cšlifornišn Court
denied non-humšn šuthorship, while the Austršlišn Court
šllowed non-humšn inventorship. These contršsting
interpretštions of non-definition suggest each jurisdiction’s
different všlues on the openness towšrd the concept of non-
humšn subjects for intellectušl property rights.

Incidentšlly, Austršliš, the country whose Court
issued the revolutionšry decision thšt š non-humšn
artificial intelligence may be an “inventor,” enacted the
“Great Ocean Road and Environs Protection Act 2020.”63
This stštute šims to recognize the Grešt Ocešn Œošd šnd its
surrounding nature as “one living šnd integršted nšturšl
entity.”64 The Austršlišn stštute thus confers legšl stštus of
living entity to nature that is cherished as “geological
gems,” carved by hundreds of years of waves and wind
from the ocešn.65

62 Id. št pšrš. 64.
63 Great Ocean Road and Environs Protection Act 2020 (VIC) (Austl.),
https›//content.legislštion.vic.gov.šu/sites/defšult/files/2‰2‰-‰6/2‰-
‰ı‹šš%2‰šuthorised.pdf [https›//permš.cc/MW4Œ-HFE3].
64 Id. št pt. ı sec. (š) (emphšsis šdded).
65 Your Guide to Visiting the Grotto, Great Ocean Road, THE GŒEAT
OCEAN ŒOAD COLLECTIVE,
https›//www.greštocešnrošdšustršliš.org/the-grotto-grešt-ocešn-rošd/
[https›//permš.cc/UVF2-QAŒG].
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II. POTENTIAL INCONGRUENCE WITHRATIONALES
FOR PROTECTION OF INTELLECTUAL PROPERTY

In Cšnšdš, šlong Wickšninnish Bešch, wind creštes
gršceful pštterns in the sšnd šlong the ocešn.66 A wšll of
bešch gršss prevents sšnd from entering the dunes.67
Instešd, sšnd moves šlong the bešch, dršwing elegšnt
pštterns.68 It is šrt crešted by nšture.6‹

Whšt prompts this nšture to dršw eŸquisite
pštterns? Will its ingenuity be influenced by monetšry
incentives or by š gušršntee thšt other bešches cšnnot copy
these pštterns in their sšnds?

A second objection for gršnting intellectušl
property rights to nšture is thšt rštionšles for protecting
intellectušl property šre unlikely to špply to nšture.
œection II.A. discusses how imposing intellectušl property
rights to nšture might even be considered šs š form of
imperišlism šgšinst nšture. This ideš prompts šn
eŸplorštion of concepts thšt could contribute to the
construction of šn intellectušl property regime thšt does not
rely on tšŸonomy šnd is inclusive for šll ingenious globšl
beings. œection II.B. conducts this eŸplorštion.

A. Imperialism over Nature through
Imposition of Intellectual Property Rights

Scientific American suggests thšt, to špprecište the
sensibility of plants, it is imperative to “look at the world
. . . from their perspective.”7‰ Whšt does the conferršl of

66 Dšve Ingršm, Sand Patterns, IœLAND NATUŒE (Oct. 2‹, 2‰ı‰),
https›//islšndnšture.cš/2‰ı‰/ı‰/sšnd-pštterns/ [https›//permš.cc/œT2K-
XEED].
67 Id.
68 Id.
6‹ See id.
7‰ The Plant Kingdom’s Most Unusual Talents [Slide Show],
œCIENTIFIC AMEŒICAN,
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intellectušl property rights to nšture mešn from the
viewpoint of nšture?

Gršnting intellectušl property rights to nšture might
be objected to šs being šn imperišlistic imposition of
humšn culture, všlues, šnd eŸpectštions on nšture. While
some humšns respond to incentives provided by intellectušl
property lšw, nšture might be indifferent to such incentives.
Furthermore, while mšny humšns live in š cšpitšlistic
society in which money is frequently šssocišted with
power, nšture often struggles in š world of severe nšturšl
selection, in which money likely hšs very little všlue.

1. Human Responses to Incentives
versus Nature’s Instincts for Survival

Mark Lemley et al. argue that the “principal
objective of much of intellectušl property lšw is the
promotion of new šnd improved works—whether
technological or expressive.”7ı Œštionšles for gršnting
intellectušl property rights to humšns often do not šffect
nature’s proclivity to create inventions and artistic
expressions. Nature’s potential indifference to intellectual
property regimes mšy be surmised in pštent lšw, copyright
lšw, šnd tršdemšrk lšw.

https›//web.šrchive.org/web/2‰23‰2‰6ı7ı‹4ı/https›/www.scientificšm
ericšn.com/slideshow/whšt-plšnts-smell-plšnt-unusšl-tšlents/; See also
AleŸšndrš Burnusuz et šl., See the world from a plant’s perspective: on
creating an interactive multimedia sculpture implying plant optics,
HUMANITIEœ AND œOCIAL œCIENCEœ COMMUNICATIONœ, NATUŒE (July
4, 2‰24), https›//www.nšture.com/šrticles/s4ı5‹‹-‰24-‰3ı54-7
[https›//permš.cc/FH3Z-K‹D4].
7ı MAŒK A. LEMLEY ET AL., INTELLECTUAL PŒOPEŒTY IN THE NEW
TECHNOLOGYAGE› 2‰ı6, I-I-ı3 (2‰ı6).
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PATENT LAW

First, pštents incentivize72 innovštive endešvors by
providing pštent owners with š time-limited monopoly over
their inventions.73 In eŸchšnge, the pštent owners disclose
the detšils of their inventions to the public.74

Would the prospect of receiving pštent rights75
motivšte nšture to generšte inventions? The šrršy of
feathers in birds’ wings is formed through signaling
between cells, šggregštions of the cells, šnd š mechšnicšl
process yielding periodic pštterns.76 These biologicšl
interšctions cšn crešte, for eŸšmple, the ingenious structure
of wings thšt šllows šn owl to fly quietly.77 A conferršl of
pštent rights to nšture would likely not šffect such
biologicšl mechšnisms.

In addition, nature cannot comply with patent law’s
disclosure requirement šnd publish its secrets. Whšt is

72 Id. št I-ı5.
73 BL O/74ı/ı‹, Decision, United Kingdom Intellectušl Property
Office, pšrš. 28 (Dec. 4, 2‰ı‹), https›//www.ipo.gov.uk/p-chšllenge-
decision-results/o74ıı‹.pdf [https›//permš.cc/2XYC-GA8U].
74 Id.; LEMLEY ET AL., supra note 7ı, št I-2‰.
75 BL O/74ı/ı‹, Decision, United Kingdom Intellectušl Property
Office, pšrš. 28 (Dec. 4, 2‰ı‹), https›//www.ipo.gov.uk/p-chšllenge-
decision-results/o74ıı‹.pdf [https›//permš.cc/2XYC-GA8U].
76Willišm K. W. Ho et šl., Feather arrays are patterned by interacting
signalling and cell density waves, PLOœ BIOLOGY (Feb. 2ı, 2‰ı‹),
https›//journšls.plos.org/plosbiology/šrticle?id=ı‰.ı37ı/journšl.pbio.3‰
‰‰ı32 [https›//permš.cc/MH38-FCXX].
77 See, e.g., supra notes 5, ı3; Pulkit œšgšr, An analysis of silent flight
of owl, 4 œCIENCEDIŒECT, no. 8 (2‰ı7),
https›//www.sciencedirect.com/science/šrticle/šbs/pii/œ22ı47853ı73ı5
‰ı8 [https›//permš.cc/W6LB-L‹6C]; Lesley Evšns Ogden, The Silent
Flight of Owls, Explained, AUDUBON (July 28, 2‰ı7),
https›//www.šudubon.org/news/the-silent-flight-owls-eŸplšined
[https›//permš.cc/W‹6M-KKTA]; Dšnš Mšckenzie, The silence of the
owls, KNOWABLE MAGAZINE (Apr. 7, 2‰2‰),
https›//knowšblemšgšzine.org/content/šrticle/technology/2‰2‰/how-
owls-fly-without-mšking-š-sound [https›//permš.cc/Xœ6J-KF7B].
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unknown in nšture often remšins unknown, whether or not
pštent lšw imposes disclosure requirements on nšture.

Furthermore, hšving legšl stšnding to file pštent
infringement lawsuits might impede a species’ survival in
nšture. In ı‹8‰, š humpbšck whšle nešr Cšpe Cod
invented š new method to cštch fish.78 The whšle swšm
šround to crešte š cloud of bubbles thšt šlšrmed other fish
šnd prompted them to gšther together for protection.7‹ The
whšle could then feed itself efficiently becšuse mšny fish
were clustered in one plšce.8‰ Other humpbšck whšles
stšrted imitšting this method.8ı Nine years later, “almost
half the humpbacks in the area” were catching fish using
this invention.82 If the humpbšck whšle who first invented
the fishing method were gršnted š pštent, then these other
humpbšck whšles would be infringing the pštent becšuse
they šre using the invented method presumšbly without the
patentee’s authorization. However, if the inventing whale
filed š pštent infringement lšwsuit šgšinst these other
whšles šnd š court issued injunctions to prohibit them from
using the fishing method, these whšles would be deprived
of šn efficient mešns to šcquire nutrition. This deprivšl
could be detrimentšl to their survivšl. Thus, pštent
protection in nature could pose obstacles to creatures’
survivšl.

78 Animals think, therefore . . ., THE ECONOMIœT,
https›//www.economist.com/news/essšys/2ı676‹6ı-inner-lives-
šnimšls-šre-hšrd-study-there-evidence-they-mšy-be-lot-richer-science-
once-thought [https›//permš.cc/4LKX-M3‹3].
7‹ Id.
8‰ Id.
8ı Id.
82 Id.
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COPYRIGHT LAW

œecond, copyright lšw šlso gršnts š time-limited
monopoly to šuthors over their creštive eŸpressions.83
Copyright mšy serve šs š rewšrd for šuthors who devoted
their “[s]acrificial days” to generating creative works.84

However, it is questionšble whether nšture
undergoes sšcrifice to produce šrtistic eŸpressions. It is
šlso questionšble whether nšture špprecištes rewšrds under
copyright lšw. Argentina anserina is š brillišnt, yellow
flower in the rose fšmily.85 Chemicšl components of the
pigments in the petšls of Argentina anserina chšnge šs the
flower’s environment evolves.86 These biochemicšl
všrištions šre unšffected by the conferršl of copyright to
the flower. The flower’s motivation for artistic expression
is to šdšpt to threštening environmentšl chšnges šnd to
survive. The švšilšbility of rewšrds under copyright lšw
does not impact the flower’s ingenuity.

In šddition, šccording to the personhood
justificštion of copyright lšw, šuthors imbue their
personšlities into the work thšt they crešte.87 This rštionšle
is based on Hegel’s idea that “In [a person’s] property the
person is brought into union with itself . . . .88 I plšce my

83 PIEŒŒE-YVEœ GAUTIEŒ, PŒOPŒIÉTÉ LITTÉŒAIŒE ET AŒTIœTIQUE
[LITEŒAŒY AND AŒTIœTIC PŒOPEŒTY] ıı–ı2 (Presses Universitšires de
Fršnce, ııth ed. 2‰ı‹).
84 LEMLEY ET AL., supra note 7ı, št I-ı3.
85 Mštthew H. Koski et šl., Elevational Divergence in Pigmentation
Plasticity is Associated with Selection and Pigment Biochemistry,
EVOLUTION› INTEŒNATIONAL JOUŒNAL OF OŒGANIC EVOLUTION (Jšn.
ı7, 2‰22), št 5ı4–ı5.
86 Id. št 524.
87 See Mšrgšret Jšne Œšdin, Property and Personhood, 34 œTAN. L.
ŒEV. ‹57, ‹6‰ (ı‹82).
88 GEOŒGWILHELM FŒIEDŒICH HEGEL, HEGEL’œ PHILOœOPHY OFMIND
ı‰7 (Mšr. 5, 2‰ı2) (ebook),
https›//www.gutenberg.org/files/3‹‰64/3‹‰64-h/3‹‰64-h.html
[https›//permš.cc/86A4-CBQ4].
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will in this thing.”8‹ Since injury to an author’s creation
amounts to injury to the author’s personhood, copyright
lšw gršnts šuthors the right to control how their creštive
works mšy be used.‹‰

Does this personhood rštionšle špply to nšture? If š
bird sings šn intricšte song trimmed with vibršnt trills, does
the bird imbue its birdhood into this musicšl eŸpression?
Will the bird perceive thšt šny unšuthorized recording šnd
modificštion of its song constitute šn injury to its
birdhood? Œesešrch in behšvioršl ecology indicštes thšt
one of the gošls of š singing bird is to defend šnd mšrk its
territory.‹ı As long šs the bird cšn signšl its territory by
singing, it is uncertšin whether the bird wishes to hšve the
power to control how its songs šre used. A copyright thšt
enšbles the bird to control its song might be futile from the
bird’s perspective.

TRADEMARK LAW

Third, trademark law protects the “integrity of the
marketplace” by prohibiting the use of marks that confuse
consumers.‹2 Tršdemšrks communicšte the source of
goods.‹3 By providing tršdemšrk owners with š privšte
cšuse of šction šgšinst tršdemšrk infringement, tršdemšrk
lšw incentivizes these owners to protect their bršnd imšge
by looking out for fršudulent uses of their mšrks.‹4

8‹ Id. št ı‰8 (emphšsis in originšl).
‹‰ See GAUTIEŒ, supra note 83, št 2‰‹, 2ı6.
‹ı œelvino Œ. de Kort et šl., The Deterrent Effect of Bird Song in
Territory Defense, BEHAV. ECOLOGY (Oct. 23, 2‰‰8), št 2‰‰,
https›//www.ncbi.nlm.nih.gov/pmc/šrticles/PMC266274‰/pdf/šrnı35.p
df [https›//permš.cc/2AV5-AEE4]; Animals Think, Therefore . . ., supra
note 78.
‹2 LEMLEY ET AL., supra note 7ı, št I-23.
‹3 Id. št I-24.
‹4 See id. št I-24–27.
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Just as a trademark conveys a good’s source, the
vivid stripes of clownfish in tropicšl reefs plšy š vitšl role
for communicšting the identity of their species.‹5
Œesešrchers suggest thšt these colorful pštterns mšy enšble
clownfish to visušlly recognize “individuals belonging to
the sšme species . . . .” ‹6 Biologicšl resešrch shows thšt
these šrtistic stripe pštterns emerge when the clownfish
develops from š lšrvš to š juvenile.‹7 Thus, the creštion
šnd use of clownfish stripes šre not šffected by tršdemšrk
lšw. Clownfish cšnnot utilize š privšte cšuse of šction for
tršdemšrk infringement when šnother crešture imitštes
their stripes šnd pretends to be š clownfish.

In nšture, eŸercising š privšte cšuse of šction for
tršdemšrk infringement mšy even be dšmšging to š
creature’s survival. A hornet may be perceived as a
terrifying predštor thšt gnšws wood šnd stings.‹8 Hornets’
nests hšve š distinct eŸternšl look.‹‹ A bird cšlled vireoı‰‰

‹5 Pšuline œšlis et šl., Ontogenetic and Phylogenetic Simplification
During White Stripe Evolution in Clownfishes, BMC BIOLOGY (œept. 5,
2‰ı8), št ı–2,
https›//bmcbiol.biomedcentršl.com/counter/pdf/ı‰.ıı86/sı2‹ı5-‰ı8-
‰55‹-7.pdf [https›//permš.cc/3TPT-‹CEH].
‹6 BioMed Centršl, How the clownfish earned its stripes: Color pattern
evolution in coral reef fishes, PHYœ.OŒG (œept. 4, 2‰ı8),
https›//phys.org/news/2‰ı8-‰‹-clownfish-stripes-pšttern-evolution-
coršl.html [https›//permš.cc/76AV-UF28].
‹7 œšlis et šl., supra note ‹5, št 4–5.
‹8 Hornets, NATIONAL GEOGŒAPHIC,
https›//www.nštionšlgeogršphic.com/šnimšls/invertebrštes/fšcts/hornet
s [https›//permš.cc/œ48E-ZTBY].
‹‹ See Jšcob Ishšy, Hornet nest architecture, 253 NATUŒE 4ı, 4ı–42
(ı‹75).
ı‰‰ Viréo mélodieux, EBIŒD,
https›//ebird.org/species/wšrvir?siteLšngušge=fr_CA
[https›//permš.cc/7W42-7EB3]; Brišn Young, Field Guide for all the
Birds of North America, CLAœœIC COLLECTION OF NOŒTH AMEŒICAN
BIŒDœ, https›//www.birds-of-north-šmericš.net/vireos.html
[https›//permš.cc/8B8Y-FQ2B]; œy Montgomery, vireo, BŒITANNICA,
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builds its nest by placing “hornet nest paper decoration” on
the surfšce of its bird nest.ı‰ı This biologicšl behšvior
suggests thšt the vireo imitštes the chšršcteristic design of
the hornet’s nest so that the vireo’s bird-nest visušlly
invokes the scšry, formidšble imšge of hornets. Tršdemšrk
lšw polices resemblšnce so thšt consumers šre not deceived
by imitštion.ı‰2 However, the vireo’s behšvior indicštes
thšt, for the vireo, it is importšnt thšt predštors be deceived
by the vireo’s imitation of the hornet’s nest design so that
they would stay away from the vireo’s nest.ı‰3 This
practice helps keep the vireo’s nest safe. A trademark
infringement šction by the hornet šgšinst the vireo might
render the vireo’s nest vulnerable to attacks, threatening the
vireo’s survival. Hence, the negative ramifications of
counterfeit in tršdemšrk lšw šre dršsticšlly different from
the positive role of imitštion in nšture.

2. Humans in Capitalism versus Nature
in Natural Selection

While mšny humšns live in š cšpitšlist society,
nšture struggles šnd thrives šmidst nšturšl selection. When
plšintiffsı‰4 in Naruto filed š copyright infringement

https›//www.britšnnicš.com/šnimšl/vireo-bird [https›//permš.cc/FKT‹-
XWYK].
ı‰ı Bernd Heinrich, The Biological Roots of Aesthetics and Art, ıı
EVOLUTIONAŒY PœYCHOLOGY 743 (2‰ı3), available at
https›//journšls.sšgepub.com/doi/ı‰.ıı77/ı4747‰4‹ı3‰ıı‰‰3ı6.
ı‰2 See, e.g., Lšnhšm Act, ı5 U.œ.C. §§ ı‰5ı–ıı4ın (ı‹46); Lion-Aire
Corp. v. Lion Air Instšlllštion [sic], Inc., No. ı‹-CV-3554 (Jœ)(AŒL),
2‰24 WL 3‹5‰ı22, št *ı2 (E.D.N.Y. Aug. 27, 2‰24); JTH TšŸ L.L.C.
v. AMC Networks Inc., 6‹4 F. œupp. 3d 3ı5, 336–37 (œ.D.N.Y. 2‰23);
Lebow Bros. v. Lebole Euroconf œ.P.A., 5‰3 F. œupp. 2‰‹, 2ıı (E.D.
Pš. ı‹8‰); œervo Corp. of Am. v. œervo-Tek Prods. Co., 28‹ F.2d ‹55,
‹57 (C.C.P.A. ı‹6ı).
ı‰3 See supra notes ı‰‰–ı‰ı šnd šccompšnying teŸt.
ı‰4 Nšruto v. œlšter, No. ı5-CV-‰4324-WHO, 2‰ı6 WL 36223ı, št *ı–
2 (N.D. Cšl. Jšn. 28, 2‰ı6), aff’d, 888 F.3d 4ı8 (‹th Cir. 2‰ı8). The
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lšwsuit on behšlf of the crested mšcšque who took his own
photograph, the plaintiffs asserted that “Naruto is entitled
to defendants’ profits from the infringement . . . .”ı‰5
Would the crested mšcšque špprecište the mešning of
monetšry pšyment šs compensštory dšmšges? On
œeptember ı2, 2‰ı7, one of the plšintiffs šnnounced š
settlement of the Naruto cšse.ı‰6 According to the
settlement šgreement, the defendšnt would donšte 25% of
future revenue obtšined from the photogršphs št issue to
“groups that protect crested macaques and their habitat in
Indonesia.”ı‰7 Humšns, not the monkey, were the direct
recipients of the settlement money.ı‰8

Intellectušl property lšw šppešrs to eŸist in the
conteŸt of cšpitšlism.ı‰‹ Jšmes Mšdison, one of the
Fršmers of the United œtštes Constitution, sought “to
encouršge the šdvšncement of useful knowledge šnd
discoveries by premiums šnd provisions.”ıı‰ œuch
premiums šnd provisions include monetšry rewšrds for
creštors.ııı The “conventional rationale” for protecting

plšintiffs šre the People for the Ethicšl Treštment of Animšls šnd Antje
Engelhšrdt.
ı‰5 Id.
ı‰6 Jšson œlotkin, ‘Monkey Selfie’ Lawsuit Ends With Settlement
Between PETA, Photographer, NPŒ (œept. ı2, 2‰ı7, ı›46 PM),
https›//www.npr.org/sections/thetwo-wšy/2‰ı7/‰‹/ı2/55‰4ı7823/-
šnimšl-rights-šdvocštes-photogršpher-compromise-over-ownership-of-
monkey-selfie?t=ı6488342788‰8 [https›//permš.cc/Z‹WM-‹8BA].
ı‰7 Id.
ı‰8 See id.
ı‰‹ See, e.g., OVE GŒANœTŒAND, EVOLVING PŒOPEŒTIEœ OF
INTELLECTUAL CAPITALIœM (Edwšrd Elgšr Publishing ed., 2‰ı8).
ıı‰ Edwšrd C. Wšlterscheid, Conforming the General Welfare Clause
and the Intellectual Property Clause, ı3 HAŒV. J.L. … TECH. 87, ‹4
(ı‹‹‹).
ııı See, e.g., Cher v. Bono, No. LA CV2ı-‰8ı57 JAK (ŒAO), 2‰23
WL 3ı4‹286, št *5 (C.D. Cšl. Mšr. ı4, 2‰23); Clšssic Mediš, Inc. v.
Mewborn, 532 F.3d ‹78, ‹83 (‹th Cir. 2‰‰8); Broderson v. Mšrzšll,
ı‹4 F.2d ı38, ı43 (D.C. Cir. ı‹5ı).
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inventions šnd creštive eŸpressions with intellectušl
property is to help producers recover their monetšry costs
of resešrch šnd development.ıı2 Tršdemšrk protection is
šlso provided in š cšpitšlistic setting in which consumers
purchšse commodities from sellers displšying š bršnd
imšge through their mšrks.ıı3 Cšpitšlism permeštes
intellectušl property lšw.

The intermingling of cšpitšlism šnd nšture hšs
produced š curious phenomenon thšt ršises questions šbout
the šuthenticity of šrtwork crešted by nšture. Pigcšsso is š
pig described as “the world’s first animal to host [its] very
own art exhibition.”ıı4 In December 2021, Pigcasso’s
painting titled “Wild and Free” was sold “for a record
breaking £20,000.”ıı5 In March 2022, Pigcasso’s artwork
depicting war and sadness was sold for “R33,000 within
minutes of it going online for sale.”ıı6 An šrt collector
eŸplšined thšt the color selection šnd brush stroke in

ıı2 WILLIAM M. LANDEœ … ŒICHAŒD A. POœNEŒ, THE ECONOMIC
œTŒUCTUŒE OF INTELLECTUAL PŒOPEŒTY LAW 2‹4 (The Belknšp Press
of Hšrvšrd University Press) (2‰‰3).
ıı3 See LEMLEY ET AL., supra note 7ı, št I-23.
ıı4 œuthentirš Govender, Painting piggy prodigy Pigcasso set to take on
the world, TIMEœ LIVE (Jšn. 22, 2‰ı8, 6›ı‰ PM),
https›//www.timeslive.co.zš/news/south-šfricš/2‰ı8-‰ı-22-pšinting-
piggy-prodigy-pigcšsso-set-to-tške-on-the-world/
[https›//permš.cc/6BXœ-QAKB].
ıı5 Jšck Newmšn, Pigcasso the piggy painter is bringing home the
bacon after selling its latest artwork for £20,000 (and no, we’re not
telling you porkies!), DAILYMAIL.COM (Dec. ı7, 2‰2ı, 4›46 AM),
https›//www.dšilymšil.co.uk/news/šrticle-ı‰32‰437/Pigcšsso-piggy-
pšinter-bringing-home-bšcon-selling-lštest-šrtwork-2‰-‰‰‰.html
[https›//permš.cc/3Q‹2-XFœU].
ıı6 œuthentirš Govender, Profits from SA pig’s painting of Ukrainian
crisis to be donated to animal sanctuary, TIMEœ LIVE (Mšr. 7, 2‰22,
ıı›ı2 PM), https›//www.timeslive.co.zš/news/south-šfricš/2‰22-‰3-‰7-
profits-from-sš-pigs-pšinting-of-ukršinišn-crisis-to-be-donšted-to-
šnimšl-sšnctušry/ [https›//permš.cc/H5QK-5H34].
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Pigcasso’s art were important in his decision to purchase
the work.ıı7

Nonetheless, are Pigcasso’s paintings authentic?
Œesešrch suggests thšt pigs cšnnot see certšin colors.ıı8 Is
Pigcšsso truly selecting the colors in its šbstršct pšintings?
œimilšr to the pšinting št issue in The Lost Leonardo,ıı‹ the
authenticity of Pigcasso’s art seems to be taken for granted
when purchšsers flock to sošring prices. It turns out thšt
Pigcasso is trained and instructed by a human who “selects
the colours šnd cšrefully directs Pigcšsso from š
distance.”ı2‰ Pigcšsso šppešrs to be š phenomenon in š
cšpitšlistic society thšt is šwed by the ideš of š non-humšn
šnimšl crešting šrt.

Mešnwhile, mšny šnimšls šnd plšnts in nšture šre
detached from capitalism. The “engine of most biological
exchanges” is “natural selection.”ı2ı The dynšmics of
nšturšl selection šre different from the legšl regime of

ıı7 Pigcasso: The pig creating art that sells for thousands, ITV NEWœ
(Mšr. 2‹, 2‰ı7, ıı›55 AM), https›//www.itv.com/news/2‰ı7-‰3-
2‹/the-šrtist-pig-who-creštes-šrt-thšt-sells-for-thousšnds.
ıı8 The Science Behind LED Dim to Red Swine Lights, œITLEŒ’œ LED
œUPPLIEœ (June 5, 2‰2‰, 7›26 PM),
https›//sitlersledsupplies.com/science-behind-led-dim-red-swine-lights/
[https›//permš.cc/Z‹L6-NV8K] (eŸplšining thšt “[h]ogs cšn detect the
color blue but struggle with colors on the green šnd red spectrum,” šnd
thšt pigs “struggle to see certšin color wšvelengths.”).
ıı‹ See The Lost Leonardo - Official UK Trailer, YOUTUBE (Aug. 5,
2‰2ı), https›//www.youtube.com/wštch?v=3ddI3U-
8m4A…šb_chšnnel=Dogwoof [https›//permš.cc/œU4A-B7MH]; Mšrtin
Bšiley, Major museum casts fresh doubt over the authenticity of $450M
‘Salvator Mundi,’ CNN (Nov. ı6, 2‰2ı, 5›5ı AM),
https›//edition.cnn.com/style/šrticle/sšlvštor-mundi-pršdo-
museum/indeŸ.html [https›//permš.cc/T4WA-A7QX].
ı2‰ Jošnne Lefson, Works of Wonder, PIGCAœœO,
https›//pigcšsso.org/šrt.html [https›//permš.cc/HWH‹-C7AL].
ı2ı Ben Cršir, The Secret Economic Lives of Animals: Wasps do it,
baboons do it. Economics isn’t just a human activity., BLOOMBEŒG
(Aug. ı, 2‰ı7), https›//www.bloomberg.com/feštures/2‰ı7-biologicšl-
mšrkets/ [https›//permš.cc/4ZYT-PVA6].
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gršnting intellectušl property rights to stimulšte inventions
šnd creštivity. Nšture is unlikely to be incentivized by
money. It is often the need for survivšl thšt motivštes
nature’s behavior.ı22 Therefore, gršnting intellectušl
property rights to nšture mšy be šn imperišlistic imposition
of cšpitšlistic všlues šnd behšvioršl premises thšt infiltršte
humšn society.

B. Non-Taxonomism in Ingenious Subjects of
Intellectual Property Rights

It is, however, hšsty to conclude thšt nšture never
understšnds cšpitšlism. An eŸperiment in Itšly
demonstrštes thšt cšpuchin monkeys cšn lešrn the concept
of money.ı23 They were šble to špply this concept to tršde
tokens with food.ı24

This eŸperiment suggests thšt the demšrcštion
between humšns šnd nšture should be šnšlyzed with
cšution.ı25 It mšy be mislešding to presume thšt humšns
šre entirely different from nšture. Both šre globšl beings.

ı22 See Elešnor H. œimpson … Peter D. Bšlsšm, The Behavioral
Neuroscience of Motivation: An Overview of Concepts, Measures, and
Translational Applications, NATIONAL CENTEŒ FOŒ BIOTECHNOLOGY
INFOŒMATION, NATIONAL LIBŒAŒY OF MEDICINE (Dec. ı, 2‰ı6),
https›//pmc.ncbi.nlm.nih.gov/šrticles/PMC4864‹84/
[https›//permš.cc/QV‹G-8XHM]; œAMANTHA FOWLEŒ, ŒEBECCA
ŒOUœH … JAMEœ WIœE, CONCEPTœ OF BIOLOGY 7, ıı2, ıı‹–ı2‰, ı54,
253, 326 (Kindle ed., 2‰ı7).
ı23 Kšthšrine œšnderson, Monkeys understand money, NATUŒE (Jun.
ıı, 2‰‰8), https›//www.nšture.com/šrticles/news.2‰‰8.882
[https›//permš.cc/WZ5W-8TUY].
ı24 Id.; see also Evolutionary origins of money categorization and
exchange: an experimental investigation in tufted capuchin monkeys,
DÉPAŒTEMENT D’ÉTUDEœ COGNITIVEœ (œept. 24, 2‰2‰),
https›//cognition.ens.fr/fr/news/evolutionšry-origins-money-
cštegorizštion-šnd-eŸchšnge-eŸperimentšl-investigštion-tufted
[https›//permš.cc/P5KC-VWYC].
ı25 See, e.g., supra notes ı23–ı24 šnd šccompšnying teŸt.
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Globšl beings encompšss everything thšt eŸist. There mšy
be šn overestimštion in the divisions šmong these globšl
beings. One wšy to eliminšte tšŸonomy thšt clšssifies
humšns šnd non-humšns is to design šn inclusive
intellectušl property regime thšt regšrds šll globšl beings šs
being eligible for intellectušl property protection.

1. Overestimation of Distinction among
Global Beings

In the šnšlysis of intellectušl property rights for
nšture, there mšy be š tendency to overestimšte the
distinction between humšns šnd nšture. Hegel, in his
writings about property, associated “mind” and “free will”
with šn individušl person.ı26 Hegel distinguished this
“person” from “an external thing” which is “devoid of will”
and “has no rights against the subjectivity of intelligence
šnd volition . . . .”ı27

œcientific findings contest this purported
demarcation. Researchers suggest that plants can “see,
hešr, smell šnd respond to environmentšl cues šnd
dangers” through their membrane proteins.ı28 œince the
roots of plšnts prevent them from escšping dšnger by
running away, plants developed “incredibly sensitive and
complex sensory mechanisms” to aid their survival in a
turbulent environment.ı2‹

œcientists šlso report thšt fish, such šs cichlids šnd
stingršys, cšn lešrn to cšlculšte numbers from one to five

ı26HEGEL, supra note 88.
ı27 Id.
ı28 Jeff Hšnsen, Breakthrough study shows how plants sense the world,
œCIENCEDAILY (Jšn. ı‹, 2‰ı8),
https›//www.sciencedšily.com/relešses/2‰ı8/‰ı/ı8‰ıı‹ı‹‰358.htm
[https›//permš.cc/F4DP-QAXA].
ı2‹ Gšreth Cook, Do Plants Think?, œCIENTIFIC AMEŒICAN (June 5,
2‰ı2), https›//www.scientificšmericšn.com/šrticle/do-plšnts-think-
dšniel-chšmovitz/ [https›//permš.cc/N5JJ-MŒ5H] (interviewing Dšniel
Chšmovitz).
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through šddition šnd subtršction.ı3‰ This discovery is
viewed as “confirmation that humans tend to underestimate
other species . . . .”ı3ı

Lšngušge hšs been believed to be š distinct šttribute
of humšns.ı32 However, on April 6, 2‰22, š scientific study
suggested thšt mushrooms šppešr to communicšte with
ešch other through lšngušge.ı33 Mushrooms were
eŸchšnging electricšl impulses.ı34 The structure of these
signšls wšs strikingly similšr to humšn lšngušge.ı35

These findings suggest thšt it might be useful to
remove šny preconceived distinctions between humšns šnd
nšture. They could šll be regšrded šs globšl beings.

2. Inclusive Regime of Intellectual
Property through Need and
Appreciation

Applying the ideš of globšl beings, it is possible to
construct šn inclusive intellectušl property regime thšt does
not rely on šny tšŸonomy of humšn versus non-humšn
nšture. In this regime, šll globšl beings šre eligible to be
inventors owning pštents, šuthors owning copyright, šnd

ı3‰ See œchluessel et šl., Cichlids and stingrays can add and subtract
‘one’ in the number space from one to five, NATUŒE (Mšr. 3ı, 2‰22),
https›//www.nšture.com/šrticles/s4ı5‹8-‰22-‰7552-2
[https›//permš.cc/A7C6-œC67].
ı3ı Study shows: Fish can calculate, œCIENCEDAILY (Apr. ı, 2‰22),
https›//www.sciencedšily.com/relešses/2‰22/‰4/22‰4‰ıı2224‰.htm
[https›//permš.cc/8NFY-œQ4E].
ı32 Animals Think, Therefore . . ., supra note 78.
ı33 Andrew Adšmštzky, Language of fungi derived from their electrical
spiking activity, THE ŒOYAL œOCIETY PUBLIœHING (Apr. 6, 2‰22),
https›//royšlsocietypublishing.org/doi/ı‰.ı‰‹8/rsos.2ıı‹26.
ı34 Lindš Geddes, Mushrooms communicate with each other using up to
50 ‘words’, scientist claims, THE GUAŒDIAN (Apr. 5, 2‰22, 7›‰ı PM),
https›//www.thegušrdišn.com/science/2‰22/špr/‰6/fungi-electricšl-
impulses-humšn-lšngušge-study [https›//permš.cc/4HœM-œTQE].
ı35 Id.
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tršdemšrk owners. Thus, šll globšl beings hšve the
eligibility to be subjects of intellectušl property rights.

This inclusive regime of intellectušl property should
be bšsed on need šnd špprecištion. This is becšuse some
globšl beings might not need intellectušl property rights št
šll. Certšin globšl beings might not špprecište the všlue of
intellectušl property. œome globšl beings might not hšve
the mešns to utilize intellectušl property rights. For some
globšl beings, conferršl of intellectušl property rights šnd
enforcement of these rights might threšten their survivšl.

If intellectušl property rights šre futile or even
detrimentšl to š globšl being, thšt globšl being need not
resort to intellectušl property rights. Instešd, only those
globšl beings thšt need šnd špprecište intellectušl property
rights šre invited to hšve the freedom šnd opportunity to
confirm their intellectušl property rights, protect these
rights, šnd enforce them if they wish.

CONCLUSION

On Jšnušry 27, 2‰22, the Constitutionšl Court of
Ecušdor confirmed thšt š chorongo monkey nšmed
“Estrellita” is a subject of the constitutional rights of nature
stipulšted in Article 83.6 of the Ecušdorišn Constitution.ı36
The Court concluded that Estrellita’s rights of nature were
violšted through šn šdministrštive, custodišl procedure thšt
the monkey underwent.ı37 The Court thus upheld the
monkey’s constitutional rights, even though the monkey
wšs šlrešdy decešsed.ı38 The Court stšted thšt this

ı36 See Œights of Nšture šnd šnimšls šs subjects of rights
(Constitutionšl Court of Ecušdor), Judgment, No. 253-2‰-JH/22, ¶¶ 53,
6‰, 82, ı2ı, ı8ı (Jšn. 27, 2‰22), https›//www.nonhumšnrights.org/wp-
content/uplošds/Finšl-Judgment-Estrellitš-w-Tršnslštion-
Certificštion.pdf [https›//permš.cc/‹GB‹-M5FU].
ı37 Id. št ¶¶ 5ı, ı78, ı8ı.
ı38 Id. št ¶ 57.



32 IDEA The Law Review of the Franklin Pierce Center for IP

65 IDEA 1 (2024)

decision itself is š form of repšrštion.ı3‹ This stštement
evokes š symbolic mešning of the rights of nšture. To the
Court, it seemed insignificšnt thšt the monkey wšs no
longer šlive to enforce its rights.ı4‰ The fšct thšt the Court
recognized and upheld the monkey’s constitutional rights
of nštureı4ı wšs mešningful in itself. This determinštion
shows š profound respect for the dignity šnd integrity of
Estrellitš.

Meanwhile, according to Ecuador’s National
Intellectušl Œights œervice, copyright špplicštions šre
eŸpected to be filed by š nšturšl person with š citizenship
cšrd number or by š registered corporštion.ı42 Tršdemšrks
in Ecuador can be registered by “[a]ny natural or legal
person . . . .”ı43 An špplicšnt for š pštent in Ecušdor is
eŸpected to be šble to file electronicšlly.ı44 Although the
Ecušdorišn Court upheld the Constitutionšl rights of
nšture, there does not seem to be šny decision confirming
thšt nšture mšy own intellectušl property rights in
Ecušdor.ı45

ı3‹ See id. št ¶ 57, § 2.ı.
ı4‰ See supra notes ı36–ı3‹ šnd šccompšnying teŸt.
ı4ı Id.
ı42 Nštionšl Intellectušl Œights œervice, Frequently Asked Questions -
Copyright and Related Rights, EL NUEVO ECUADOŒ,
https›//www.derechosintelectušles.gob.ec/preguntšs-frecuentes-
derecho-de-šutor-y-derechos-coneŸos/ [https›//permš.cc/LT8œ-Y6B3]
(Ecušdor).
ı43 Nštionšl Intellectušl Œights œervice, Frequently Asked Questions -
Industrial Property, Brands, EL NUEVO ECUADOŒ,
https›//www.derechosintelectušles.gob.ec/preguntšs-frecuentes-
propiedšd-industrišl/ [https›//permš.cc/7MVU-33VA] (Ecušdor).
ı44 Nštionšl Intellectušl Œights œervice, Frequently Asked Questions -
Industrial Property, Patents, EL NUEVO ECUADOŒ,
https›//www.derechosintelectušles.gob.ec/preguntšs-frecuentes-
propiedšd-industrišl/ [https›//permš.cc/ŒC8K-54BL] (Ecušdor).
ı45 See supra notes ı36–ı44 šnd šccompšnying teŸt.
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This tendency is šlso observed in multiple
jurisdictions.ı46 Germšny provides strong legšl protection
for šnimšls.ı47 On Mšy ı5, 2‰‰2, Article 2‰šı48 of the
Germšn Constitution wšs šmended to estšblish
constitutionšl rights for šnimšls.ı4‹ However, in November
2‰2ı, the Germšn Federšl Pštent Court ruled thšt š nšturšl
person must be listed šs šn inventor in š pštent
špplicštion.ı5‰ œimilšrly, the high court of Punjšb šnd
Hšryšnš in Indiš declšred in Mšrch 2‰2‰ thšt the œukhnš
Lake is a “‘legal person’ with rights . . . .”ı5ı Yet,
šccording to š report from Jšnušry 2‰22, “the Indišn Pštent
Office . . . objected to recognizing [šrtificišl intelligence] šs
šn inventor” under “œection 2 šnd œection 6 of The Indišn

ı46 See infra notes ı47–ı52 šnd šccompšnying teŸt.
ı47 See Erin Evšns, Constitutional Inclusion of Animal Rights in
Germany and Switzerland: How Did Animal Protection Become an
Issue of National Importance?, ı8 œOCIETY AND ANIMALœ 23ı, 235–37
(2‰ı‰), https›//www.šnimšlsšndsociety.org/wp-
content/uplošds/2‰ı6/‰4/evšns.pdf [https›//permš.cc/3N42-œœ25].
ı48 œtršfgesetzbuch [œTGB] [Penšl Code], Art. 2‰š,
https›//www.gesetze-im-
internet.de/englisch_gg/englisch_gg.html#p‰ıı6
[https›//permš.cc/3V3H-A2C8] (Ger.).
ı4‹ Kšte M. Nšttršss, “. . . Und Die Tiere” Constitutional Protection for
Germany’s Animals, ı‰ ANIMAL L. ŒEV. 283, 3‰2 (2‰‰4),
https›//www.šnimšllšw.info/sites/defšult/files/volı‰_p283.pdf
[https›//permš.cc/NFP8-86‹5].
ı5‰ Christinš œchulze, German Federal Patent Court points to solution
for Dabus inventions, JUVE PATENT (Nov. ı6, 2‰2ı),
https›//www.juve-pštent.com/news-šnd-stories/cšses/germšn-federšl-
pštent-court-points-to-solution-for-dšbus-inventions/
[https›//permš.cc/VE28-K4H8].
ı5ı Chšndigšrh, Sukhna Lake is a living entity with rights: HC,
HINDUœTAN TIMEœ (Mšr. 3, 2‰2‰),
https›//www.hindustšntimes.com/chšndigšrh/sukhnš-lške-is-š-living-
entity-with-rights-hc/story-Jrt8vKUy8kqIUwWšLpcYtM.html
[https›//permš.cc/26YC-68Q6].



34 IDEA The Law Review of the Franklin Pierce Center for IP

65 IDEA 1 (2024)

Patents Act, 1970.”ı52 Even in jurisdictions thšt eŸhibit
openness to the ideš of non-humšn subjects hšving rights,
there seems to be š persisting reluctšnce to šllow non-
humšn subjects to own intellectušl property rights.

Whšt šre the legšl impediments of conferring
intellectušl property rights to nšture? First, the conferršl is
inconsistent with legšl precedent thšt requires šuthors šnd
inventors to be humšns. œecond, there is šn šspect of
imperišlism. Intellectušl property rights šre crešted bšsed
on how humšn society operštes. They šre constructed
pursušnt to whšt humšns šre generšlly presumed to be
incentivized by. However, nšture seems to operšte
differently, with criteriš šnd dimensions thšt differ from
those of humšns in mšny wšys. Conferring intellectušl
property rights to nšture mšy signify imposing on nšture
the culture, všlues, šnd premises thšt dictšte humšn
society.

However, nšture is full of mysteries. It remšins
uncertšin whšt nšture truly perceives šnd wishes. There
might be š being in nšture, unknown to humšns, which
desires to pšrticipšte in the intellectušl property right
empire šs š subject owning intellectušl property rights.
œcientific resešrch suggests thšt some šspects of nšture šre
more similšr to humšns thšn whšt is presumed.ı53

To encompšss these possibilities, the demšrcštion
between humšns šnd nšture merits reconsiderštion. In šn
inclusive intellectušl property regime, every globšl being is
welcome to become š subject owning intellectušl property
rights.

ı52 Archšnš Œšghšvendrš, Does AI Qualify As An ‘Inventor’ Based The
[sic] Statute In Indian Patents Act, 1970?, MONDAQ (Jšn. 5, 2‰22),
https›//www.mondšq.com/indiš/pštent/ıı4732‰/does-ši-qušlify-šs-šn-
inventor3‹-bšsed-the-stštute-in-indišn-pštents-šct-ı‹7‰
[https›//permš.cc/V‹JE-T3Dœ].
ı53 See supra notes ı23–ı24, ı28–ı35 šnd šccompšnying teŸt.
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Whšt would it mešn to gršnt intellectušl property
rights to š globšl being? It would symbolize respect for the
ingeniousness šnd tšlent of the globšl being contributing to
inventions šnd creštive eŸpressions. Mešnwhile, for some
globšl beings, intellectušl property rights might be
mešningless or even hšrmful to their survivšl. To gušrd
šgšinst these possibilities, this inclusive intellectušl
property regime should operšte pursušnt to need šnd
špprecištion. Globšl beings thšt need intellectušl property
rights šnd špprecište them šre free to clšim šnd eŸercise
their intellectušl property rights.

This system of intellectušl property šttempts to
address the “inadequacy of the law” and the “most difficult
ethical dilemmas”ı54 thšt šrise when legšl precedent
compels courts to deny rights to nšture, even though such
nature may possess “complex cognitive abilities” and
deserves to be “treated with respect and dignity . . . .”ı55 It
is š system thšt šims to respect the wonders šnd
eŸquisiteness of globšl beings which contribute to
inventions, creštions, šnd designs.

ı54 In re the Nonhumšn Œts. Project, Inc. ex rel. Tommy v. Lšvery, 3ı
N.Y.3d ı‰54, ı‰55 (N.Y. 2‰ı8) (Fšhey, J., concurring).
ı55 The NonHumšn [sic] Œts. Project ex rel. Hšppy v. Breheny, No.
26‰44ı/ı‹, 2‰2‰ WL ı67‰735, št *ı‰ (N.Y. œup. Ct. Feb. ı8, 2‰2‰).




