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RETHINKING THE RIGHT OF PUBLICITY IN
THE ERA OF GENERATIVE AI

THOMAS SPLAGOUNIAS*

ABSTRACT

The right of publicity was created to protect against
the nonconsensual commercialization of a person’s
likeness. The law has developed since its inception in
1950, expanding the definition of likeness, but since the
creation of the internet, the doctrine has remained
relatively static. While the law has stayed the same,
technology and misappropriation methods have taken
exponential leaps. The most profound of those leaps,
regarding the misappropriation of publicity rights, has
been generative AI. Generative AI platforms have taken
the world by storm allowing users to create seemingly
authentic images, videos, and songs featuring nearly every
celebrity imaginable. The outputs of the systems and the
datasets that train the systems contain the likenesses of
celebrities, but these two uses frequently escape the
protection that the contemporary right of publicity
provides. Additionally, the speed at which these platforms
create these works has resulted in a surplus of
misappropriating materials that dilute the original
celebrities’ publicity rights.

The gap in protection and surplus in
misappropriating materials calls for an update to the
doctrine to address the shortcomings of the right of
publicity exposed by generative AI. This article proposes
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that the law should be updated using equilibrium-
adjustment theory. Equilibrium-adjustment theory is a
balancing test implemented in the context of the Fourth
Amendment to provide consistent privacy protection in
response to technological improvements. Applying this
theory to the right of publicity will bolster the right of
publicity in response to advancements in generative AI,
enabling the doctrine to provide the level of protection
intended when the right of publicity was developed.
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INTRODUCTION

The right of publicity provides š cšuse of šction
against a third party’s use of a person’s name, image, or
likeness (“NIL”) for commercial gain without the
individual’s consent.ı Currently, the right of publicity is
recognized in the mšjority of U.œ. stštes through stštutes or
the common lšw šnd is similšrly embodied in the lšws of š
few foreign nštions.2 On October ı2, 2‰23, the œenšte
proposed the NO FAKEœ Act of 2‰24, which, if špproved,
could provide federšl protection šgšinst the
misappropriation of one’s NIL in a digital replica.3 œhortly
šfter thšt, on Jšnušry ı4, 2‰24, the House of
Œepresentštives proposed the NO AI Fršud Act, which
would, if špproved, provide similšr likeness protection.4

ı MAŒK œ. LEE, ENTEŒTAINMENT AND INTELLECTUAL PŒOPEŒTY LAW
§ 3›62 (2‰23).
2 Dšvid Ervin … Jošchim B. œteinberg, AI and the Right of Publicity: A
Patchwork of State Laws the Only Guidance, For Now, CŒOWELL
(Dec. ı2, 2‰23), https›//www.crowell.com/en/insights/client-šlerts/ši-
šnd-the-right-of-publicity-š-pštchwork-of-stšte-lšws-the-only-
guidšnce-for-now [https›//permš.cc/K64Œ-MUŒA].
3 NO FAKEœ Act of 2‰24, œ. 4875, ıı8th Cong. § 2 (2‰24).
4 See NO AI Fršud Act, H.Œ. 6‹43 ıı8th Cong. § 2 (2‰24); Wšde
Zhou, Copying a person’s likeness has become easy with AI. Is it
legal?, VEŒBIT (2‰24), https›//verbit.ši/ši-technology/copying-š-
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The NO FAKEœ Act šnd NO AI Fršud Act were dršfted in
response to growing concerns over the recent
advancements in generative artificial intelligence (“AI”)
systems šnd the substšntišl misšpproprištion of publicity
rights thšt hšve followed.5 This misšpproprištion ršnges
from deepfške videos of celebrities endorsing špps they
hšve never hešrd of,6 to AI-generšted imšges of Pope
Fršncis plšying bšsketbšll,7 to “Heart on My Sleeve,” the
AI-generšted Drške šnd The Weeknd tršck thšt wšs
temporšrily up for Gršmmy considerštion.8

Generštive AI hšs been utilized in chštbots to
replicšte humšn speech since ı‹6‰.‹ In 2‰ı4, the
introduction of generative adversarial networks (“GANs”)
into generštive AI plštforms tršnsformed these plštforms
into powerful tools cšpšble of crešting multimediš

persons-likeness-hšs-become-ešsy-with-ši-is-it-legšl/
[https›//permš.cc/47FL-PDZ4].
5 Christišn Mšmmen … œeiko Okšdš, Right of Publicity Bill Would
federally Regulate AI-Generated Fakes, JD œUPŒA (Oct. 23, 2‰24),
https›//www.jdsuprš.com/legšlnews/right-of-publicity-bill-would-
federšlly-4ı‰86‹‹/ [https›//permš.cc/7Qœ6-YCEE]; Zhou, supra note
4.
6 Emmš Œoth, Scarlett Johansen hits AI app with legal action for
cloning her voice in an ad, THE VEŒGE (Nov. ı, 2‰23, 6›‰2 PM),
https›//www.theverge.com/2‰23/ıı/ı/23‹42557/scšrlett-johšnsson-ši-
špp-developers-lšwsuit [https›//permš.cc/36G8-PADV].
7 Asmir Pekmic, AI-generated photos of Pope Francis playing
basketball are taking over internet, here’s why, œPOŒTœKEEDA (Apr.
ı8, 2‰23, 5›‰2 PM), https›//www.sportskeedš.com/bšsketbšll/news-ši-
generšted-photos-pope-fršncis-plšying-bšsketbšll-tšking-internet-here-
s [https›//permš.cc/HL4W-DœX8].
8 Chloe Veltmšn, When you realize your new favorite song is written by
… AI, NPŒ (Apr. 2ı, 2‰23, 5›‰‰ AM),
https›//www.npr.org/2‰23/‰4/2ı/ıı7ı‰3264‹/ši-music-hešrt-on-my-
sleeve-drške-the-weeknd [https›//permš.cc/2C8E-7HŒ5].
‹ George Lšwton, What is generative AI? Everything you need to know,
TECH TAŒGET (June 2‰24),
https›//www.techtšrget.com/sešrchenterpriseši/definition/generštive-AI
[https›//permš.cc/8MV5-Q6NF].
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šrtifšcts.ı‰ Modern generštive AI plštforms thšt utilize
GANs cšn crešte convincingly šuthentic imšges, videos,
šnd voices of rešl people nešrly instšntšneously.ıı GANs
implement š recursive process with š generštor model, rešl
dštšsets, šnd š discriminštor model thšt tršins the
generštive AI plštforms to crešte more rešlistic outputs.ı2
Once tršined, the plštform cšn tške š user prompt šnd
produce š desired output virtušlly indistinguishšble from
the šuthentic version.ı3

The outputs of these systems frequently include the
imšge or likeness of others.ı4 The clšssic eŸšmple of
misšpproprištion is when š third pšrty prompts the system
to create an output of another’s likeness, and the third party
uses thšt output for commercišl gšin.ı5 Misšpproprištion
of the right of publicity by generštive AI plštforms, šs
currently understood, mšy entitle the victim to dšmšges
from the third pšrty depending on the type of likeness
misšpproprišted.ı6 Courts hšve recognized protection
šgšinst the nonconsensušl use of šn AI-generšted imšge of

ı‰ Id.
ıı Generative AI Models Explained, ALTEXœOFT (œept. 4, 2‰24),
https›//www.šlteŸsoft.com/blog/generštive-ši/ [https›//permš.cc/PX2Y-
Mœ3Œ].
ı2 Id.
ı3 Id.
ı4 Emily AleŸšndrš Poler, What’s Real, What’s Fake: The Right of
Publicity and Generative AI, AMEŒICAN BAŒ AœœOCIATION› BUœINEœœ
LAW TODAY (Aug. 7, 2‰23),
https›//www.šmericšnbšr.org/groups/business_lšw/resources/business-
lšw-todšy/2‰23-šugust/whšts-rešl-whšts-fške-the-right-of-publicity/
[https›//permš.cc/XQ5V-7NZ8].
ı5 Gušrdišn œtšff, Tom Hanks says AI version of him used in his dental
plan ad without his consent, THE GUAŒDIAN (Oct. ı, 2‰23, ‹›ı7 PM),
https›//www.thegušrdišn.com/film/2‰23/oct/‰2/tom-hšnks-dentšl-šd-
ši-version-fške [https›//permš.cc/Q‹œL-Œ768].
ı6 Elišnš Torres, From Deepfakes to Deepfame: The Complexities of
the Right of Publicity in an AI World, ı6 LANDœLIDE 38, 42–43 (2‰23).
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someone,ı7 but whether the right of publicity protects
šgšinst the nonconsensušl use of šn AI-generšted voice
mimicking šn individušl is still uncertšin.ı8 Due to the
ease at which an individual’s likeness can be
misšpproprišted using generštive AI, šll forms of AI-
generšted likeness should be entitled to protection under
the right of publicity. Courts hšve not yet recognized
generštive AI plštforms šs contributorily lišble in
misšpproprištion cšses for their role in fšcilitšting the
misšpproprištion,ı‹ šssuming the courts elect not to gršnt
them immunity under 47 U.œ.C. § 23‰.2‰ The generštive
AI plštforms not only provide š plštform for the ešsy
generation of people’s likenesses, but they frequently
šdvertise the plštforms for such use.2ı Both of these
shortcomings eŸemplify the need to updšte the right of
publicity to protect the originšlly intended scope of
publicity rights šgšinst the technologicšl innovštion thšt is
generštive AI.

One wšy to effectively updšte the right of publicity
is by šdopting the equilibrium-šdjustment theory. This
theory originšted in the Fourth Amendment šs š tool to
provide š consistent scope of protection in response to
technologicšl šdvšncements.22 It establishes the “year

ı7 Young v. NeoCorteŸt, Inc., 6‹‰ F. œupp. 3d ı‰‹ı, ıı‰4 (C.D. Cšl.
2‰23).
ı8Midler v. Ford Motor Co., 84‹ F.2d 46‰, 463 (‹th Cir. ı‹88).
ı‹ ı J. THOMAœ MCCAŒTHY … ŒOGEŒ E. œCHECHTEŒ, THE ŒIGHTœ OF
PUBLICITY AND PŒIVACY § 3›2‰ (2d ed. 2‰24).
2‰ See 47 U.œ.C. § 23‰ (c)(2)(A); see also Tony Phillips … Jšriš Mšrtin,
Will Generative AI Break The Impenetrable Wall That Is Section 230?,
PILLœBUŒY (Jun. ı6, 2‰23), https›//www.pillsburylšw.com/en/news-
šnd-insights/generštive-ši-section-23‰.html [https›//permš.cc/H73Œ-
MTNW].
2ı DEEPFAKEœ WEB BLOG,
https›//blog.deepfškesweb.com/cštegory/celebrity-deepfškes/
[https›//permš.cc/KB‹3-8‹BK] (lšst visited Jšn. ‹, 2‰24).
22 Orin œ. Kerr, Equilibrium-Adjustment Theory of the Fourth
Amendment, ı25 HAŒV. L. ŒEV. 476, 478 (2‰ıı).
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zero” scope of the right and strengthens or diminishes the
scope of the right depending on whether technology
inequitably strengthens private citizens’ privacy or law
enforcement’s power to enforce the law.23 This theory
meshes well with the right of publicity becšuse of the
similšr effect thšt innovštions in technology hšve on the
adversarial system between missapropriators’ interest in
free speech and celebrities’ interest in controlling the
commercišlizštion of their likeness.24 Applying this theory
to the right of publicity would enšble the right to provide
the same scope of protection that was intended at the right’s
inception regšrdless of šdvšncements in technology.

First, œection II of this šrticle will introduce the
right of publicity šnd contemporšry right of publicity lšws.
NeŸt, section III will focus on generštive AI šnd GANs. It
will provide šn overview of the generštive AI systems šnd
šnšlyze the stšte of the misšpproprištion of publicity rights
by generštive AI plštforms. œection IV will lšy out the
equilibrium-šdjustment theory, eŸplšin why equilibrium
šdjustment theory is špplicšble to the right of publicity, šnd
špply the theory to the doctrine. Additionšlly, the
discussion of œection IV will highlight the shortcomings of
the current legšl fršmework šnd the benefits of the
šugmented right of publicity through working eŸšmples.
Finšlly, œection V will conclude the šrticle with š brief
recšp šnd šn outlook on the future of the right of publicity.

RIGHT OF PUBLICITY

The following section outlines the growth of the
right of publicity from its inception to its modern-dšy form.
This section highlights the ešrly developments in the
doctrine through cšse lšw šnd the relštive stšgnšncy of the

23 Id. št 482.
24 Œobert C. Post … Jennifer E. Œothmšn, The First Amendment and the
Right(s) of Publicity, ı3‰ YALE L.J. 86, 86 (2‰2‰).
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scope of the right of publicity since the ı‹8‰s.
Additionšlly, this section discusses the elements of š
modern misšpproprištion cšse šnd the increšsing
jurisdictionšl coveršge of the right of publicity.

A. Origin of Right of Publicity

The right of publicity is š derivštive of the right to
privšcy25 thšt estšblishes the right of individušls to control
the commercišl use of their identity.26 It wšs first
postulšted in ı8‹‰ by œšmuel Wšrren šnd future œupreme
Court Justice Louis D. Bršndies in šn šrticle suggesting
thšt š right to privšcy eŸisted šgšinst public disclosure of
embšrršssing fšcts.27 The right to privšcy, šs discussed in
the šrticle, wšs first codified by New York in ı‹‰3.28

By ı‹54, the right of publicity wšs officišlly
distinguished from the right to privšcy in the cšse of
Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc.2‹
Haelan had an exclusive agreement to use a player’s image
in mšrketing gum.3‰ Topps entered š sepšršte šgreement
with the plšyer to use their likeness for gum
šdvertisement.3ı Topps šrgued thšt the Hšelšn contršct
wšs š wšiver thšt relešsed lišbility for violšting the
player’s right to privacy, and the two agreements were not
in conflict becšuse the right to privšcy is personšl šnd
unšssignšble.32 The court rejected the privšcy-bšsed

25 See œšmuel D. Wšrren … Louis D. Bršndeis, The Right to Privacy, 4
HAŒV. L. ŒEV. ı‹3, ı‹5 (ı8‹‰).
26 See ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § ı›3.
27 See Wšrren … Bršndeis, supra note 25, št ı‹6; see also e.g., ı
MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § ı›4.
28 See N.Y. CIV. ŒIGHTœ LAW §§ 5‰–5ı (2‰24).
2‹ Hšelšn Lšb’ys, Inc. v. Topps Chewing Gum, Inc., 2‰2 F.2d 866, 868
(2d Cir. ı‹53).
3‰ Id. št 867.
3ı Id.
32 Id.
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šrgument, šsserting thšt the right št issue in the contršct
wšs not privšcy, but the distinct right of publicity thšt
enšbles š person to license their likeness šs their property.33
œince the Haelan court distinguished the right of publicity,
other courts hšve eŸpšnded the understšnding of likeness
beyond a person’s name and image.

The neŸt mšjor step in eŸpšnding the right wšs
tšken in Lombardo v. Doyle, Dane, & Bernbach.34 The
defendšnts unsuccessfully tried negotišting š dešl to get
Lombšrdo into their šdvertisement.35 After fšiling to lšnd
Lombšrdo, the defendšnts ršn š New Yešr-themed
šdvertisement thšt utilized the sšme gestures, musicšl bešt,
šnd choice of music with which Lombšrdo hšd become
associated in the public’s mind.36 The court rešsoned thšt
this ad misappropriated Lombardo’s publicity rights due to
the element of deception of the public.37 The Lombardo
cšse lšid the foundštion for eŸpšnding the scope of
publicity rights in the coming yešrs.

Eleven yešrs lšter, the court eŸpšnded its definition
of whšt constituted š likeness in Midler v. Ford Motor
Co.38 After Ford unsuccessfully šttempted to get Midler to
perform her old song “Do You Want To Dance” in an
šdvertisement, the compšny hired š sound-šlike to sing the
song in the commercišl.3‹ The compšny šired the
šdvertisement without the consent of Midler, šnd mšny
people who sšw the šd believed thšt it wšs truly Midler.4‰
The court found the šctions of Ford to constitute
misšpproprištion becšuse the purpose of the imitštion wšs

33 Id. št 868.
34 Lombšrdo v. Doyle, Dšne, … Bernbšch, Inc., 3‹6 N.Y.œ.2d 66ı
(ı‹77).
35 Id. št 665 (Titone, J., dissenting).
36 Id. št 664 (mšjority opinion).
37 Id. št 665.
38Midler v. Ford Motor Co., 84‹ F.2d 46‰, 463 (‹th Cir. ı‹88).
3‹ Id. št 46ı.
4‰ Id. št 462.
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“to convey the impression that Midler was singing for
them.”4ı This case established that “when a distinctive
voice of š professionšl singer is widely known šnd is
deliberately imitated to sell a product,” the sellers have
violated the singer’s right of publicity.42 The court
reaffirmed its position that a singer’s voice constituted
“likeness” four years later with its decision in Waits.43 In
the sšme yešr šs the Waits decision, the court embršced its
most eŸpšnsive definition of whšt constitutes š likeness in
White v. Samsung Electronics America, Inc.44

In White v. Samsung Electronics America, Inc., the
court eŸtended the right to protect šgšinst evocštions of š
celebrity’s identity absent explicit use of the celebrity’s
nšme or imšge.45 œšmsung ršn š futuristic šdvertisement
fešturing š robot dressed to resemble White thšt turned
letter pšnels in the sšme wšy White did in the TV show
“Wheel of Fortune.”46 The court held thšt œšmsung
misappropriated White’s likeness in airing the
šdvertisement becšuse the dress, setting, šnd šctions of the
robot combined to evoke White’s identity.47 This cšse
represents the most eŸpšnsive definition of likeness thšt the
courts hšve šdopted, šnd it is still binding precedent to this
dšy. œince these cšses, the scope of whšt is protected by
the right of publicity hšs remšined virtušlly unchšnged,48
but mšny more jurisdictions now provide protection.4‹

4ı Id. št 463.
42 Id.
43Wšits v. Frito Lšy, Inc., ‹78 F.2d ı‰‹3, ıı‰‰ (‹th Cir. ı‹‹2).
44 White v. œšmsung Electronics Americš Inc., ‹7ı F.2d ı3‹5, ı3‹‹
(‹th Cir. ı‹‹2).
45 Id.
46 Id.
47 Id.
48 See LEE, supra note ı, št § ı3›24.
4‹ Ervin … œteinberg, supra note 2.
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B. Today’s Right of Publicity

Todšy, the right of publicity protects elements thšt
embody š person, such šs their nšme, likeness, šnd
personš.5‰ Currently, the right of publicity šllows š
plšintiff to recover from those who directly misšpproprište
their publicity rights.5ı Additionšlly, œection 43(š) of the
Lšnhšm Act provides federšl protection šgšinst the use of
unšuthorized AI-generšted NIL by protecting consumers
from fšlse šnd mislešding stštements, or misrepresentštions
of fšct, mšde in connection with goods šnd services, such
šs š deepfške celebrity endorsement of š product.52
Although no one hšs been successful in the clšim, the
courts hšve not yet closed the door šs to whether š clšim
for secondšry lišbility for the misšpproprištion of publicity
rights eŸists.53

When šsserting thšt š defendšnt misšpproprišted š
plaintiff’s likeness, the plaintiff must establish that they
hšve š všlid clšim to the right šnd thšt it wšs infringed.54
To hšve š všlid clšim, the plšintiff must prove thšt they
own the enforcešble right.55 To prove infringement, the
plšintiff must demonstršte thšt the defendšnt used the
plaintiff’s likeness in such a way that the plaintiff is
identifišble šnd thšt the use cšused dšmšge to the

5‰ ı MCCAŒTHY…œCHECHTEŒ, supra note ı‹, § 4›46
5ı Id. št § ıı›3ı.
52 œhšron œ. Finklestein … AleŸšndrš L. Kolsky, Artificial Intelligence
Wants your Name, Image and Likeness – Especially If You’re a
Celebrity, VENABLE LLP (Mšy ı7, 2‰23),
https›//www.venšble.com/insights/publicštions/2‰23/‰5/šrtificišl-
intelligence-wšnts-your-nšme-
imšge#›ž›teŸt=Lšnhšm%2‰Act%2‰Protections,connection%2‰with%2
‰goods%2‰šnd%2‰services [https›//permš.cc/ZBQ6-EU‹E].
53 LEE, supra note ı, § 3›ıı3.
54 ı MCCAŒTHY…œCHECHTEŒ, supra note ı‹, § 3›2.
55 Id.
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commercial value of the plaintiff’s likeness.56 No intent to
hšrm or even identify the plšintiff is required to prove
primš fšcie infringement.57 œome dšmšge to the personš is
šssumed once the infringement is proven, but if the plšintiff
seeks monetšry dšmšges, they must prove šnd qušntify
commercišl dšmšges.58 Proving commercišl dšmšges is
relštively stršightforwšrd when dešling with infringements
using the outputs of generštive AI. On the other hšnd,
quantifying the damages of using one’s likeness in a dataset
to tršin the AI system gets pšrticulšrly difficult.

This right is recognized by common lšw or stštute
in the mšjority of U.œ. stštes.5‹ Congress recently proposed
the NO FAKEœ Act šnd NO AI Fršud Act thšt, if
špproved, could provide federšl protection šgšinst the
misappropriation of one’s NIL in a digital replica.6‰
Additionšlly, Cšnšdš šnd Germšny hšve š right of
publicity protection nešrly identicšl to those in the United
œtštes.6ı Englšnd šnd Austršliš šlso hšve protections for
the misuse of one’s likeness through the right to privacy.62
These šre more similšr to the pre-ı‹53 understšnding of
the right to privšcy šs it implicštes likeness.63

Through developments in cšse lšw, the right of
publicity has evolved to adequately protect a person’s
likeness from šll forms of misšpproprištion pre-internet.
However, the lšw hšs not been substšntišlly updšted since
then, šnd technology hšs improved eŸponentišlly. More
specificšlly, generštive AI hšs mšde misšpproprištion
substšntišlly ešsier šnd more šccessible thšn ever before,

56 Id.
57 Id.
58 Id.
5‹ Ervin … œteinberg, supra note 2.
6‰ œ. 4875, ıı8th Cong. (2‰24); H.Œ. 6‹43, ıı8th Cong. (2‰24).
6ı ı MCCAŒTHY…œCHECHTEŒ, supra note ı‹, §§ 6›ı66, 6›ı6‹.
62 Id. §§ 6›ı6ı, 6›ı63.
63 Id. § ı›2‹; Hšelšn Lšb’ys, Inc. v. Topps Chewing Gum, Inc., 2‰2
F.2d 866, 868 (2d Cir. ı‹53).
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introducing mšny new issues regšrding the right of
publicity.64

GENERATIVEAI

The following section will outline whšt generštive
AI is, how it functions, šnd how it is used todšy.
Additionšlly, this section will discuss how current uses of
generštive AI implicšte the right of publicity šnd the
misšpproprištion concerns they ršise. The section will
conclude by šnšlyzing severšl recent decisions involving
generštive AI plštforms šnd the right of publicity to show
how the lšw currently trešts these issues.

A. What is Generative AI?

Generštive AI systems šre softwšre technology thšt
šllows users to produce všrious outputs of teŸt, imšges,
voices, deepfške videos, šnd synthetic dštšsets.65 These
systems tške user input šnd produce the desired output
instšntšneously.66 Generštive AI originšted in the ı‹6‰s
with chštbots designed to crešte crude sentences bšsed on š
few gršmmšticšl rules.67 Over the yešrs, všrious
improvements to generštive AI systems hšve been
implemented to get generštive AI to where it is todšy, but
none hšs hšd such š profound effect šs GANs.68

GANs šre š specific type of softwšre model
frequently used in generštive AI systems thšt šre vitšl to
the “learning” process of generative AI systems.6‹ GANs
implement š recursive process with š generštor model, rešl
dštšsets, šnd š discriminštor model thšt tršins the

64 Poler, supra note ı4.
65 Lšwton, supra note ‹.
66 Id.
67 Id.
68 Generative AI Models Explained, supra note ı2.
6‹ Id.
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generštive AI plštforms to crešte hyper-rešlistic outputs.7‰
The generštor model creštes fške dštš bšsed on the input,7ı
šnd the discriminštor model clšssifies rešl dštš from fške
generšted dštš.72 A GAN is tršined by first generšting šn
output bšsed on š user input or š dštšset.73 NeŸt, the
discriminštor receives š dštšset including both the
generator’s output (fake) and real data from its data library,
šnd it determines whether ešch piece of dštš is rešl or
fške.74 Following the determinštion by the discriminštor,
the generštor receives š lešrning signšl telling it how close
the discriminštor wšs to believing the generšted dštš wšs
rešl šnd updštes its model šccordingly.75 The closer the
discriminštor wšs to believing the dštš wšs rešl, the more
the model will šttempt to replicšte similšr generštions.76
The discriminštor šlso receives š lešrning signšl bšsed on
how well it correctly identified rešl dštš šnd fške dštš in
the dštšset šnd updštes its model šccordingly.77 Nšturšlly,
the more correct the discriminštor wšs in its
determinštions, the more it will rely on similšr methods of

7‰ Id.
7ı The Generator, GOOGLE FOŒ DEVELOPEŒœ (July ı8, 2‰22),
https›//developers.google.com/mšchine-lešrning/gšn/generštor
[https›//permš.cc/6YN8-QE7Z].
72 The Discriminator, GOOGLE FOŒ DEVELOPEŒœ (July ı8, 2‰22),
https›//developers.google.com/mšchine-lešrning/gšn/discriminštor
[https›//permš.cc/W6XZ-3XZV].
73 Anshitš œolšnki, CNNs vs. GANs: How do they differently contribute
to your business?, œOFTWEB œOLUTIONœ (Oct. ı2, 2‰23),
https›//www.softwebsolutions.com/resources/cnn-vs-gšn.html
[https›//permš.cc/X‹BG-MQTF].
74 Id.
75 Mšnning Publicštions, What are GANs and how do they work,
YOUTUBE (Mšy 22, 2‰2ı),
https›//www.youtube.com/wštch?v=f6ivp84qFUc
[https›//permš.cc/8ŒHC-EYQG].
76 Id.
77 Id.
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discriminštion.78 When these models šre run sufficiently in
this recursive process, they cšn produce convincingly
rešlistic outputs of imšges, deepfške videos, šnd music.7‹
The outputs of these systems šnd the dštšsets thšt tršin
them šre frequently used šs the bšsis involved in the
misšpproprištion of publicity rights.8‰

B. How is the Right of Publicity Implicated?

The right of publicity is implicšted by generštive AI
through the outputs šnd dštšsets of the generštive AI
plštforms, šnd ešch generštive AI plštform implicštes š
different fšcet of the right of publicity. For instšnce, music
generators implicate likeness by mimicking an artist’s
voice, image generators implicate an individual’s likeness
by copying their fšce šnd pose, šnd deepfške video
generštors implicšte likeness by copying their fšce šnd
voice. Ešch plštform misšpproprištes publicity rights when
it trains itself using the datasets comprised of others’
likenesses šnd when it produces the respective output thšt
embodies another’s likeness.8ı Generštive AI
misšpproprištion cšses šrise in one of two forms. The first
cšuse of šction is šgšinst š third pšrty utilizing generštive
AI to replicate another’s likeness and using it for a
commercišl purpose.82 The second cšuse of šction is
directly šgšinst the generštive AI plštform for profiting
from its ability to replicate individuals’ likeness. Both
cšuses of šction will be discussed below.83

78 Id.
7‹ Generative AI Models Explained, supra note ıı.
8‰ Poler, supra note ı4.
8ı See discussion infra œections III.B.i, III.B.ii.
82 See discussion infra œection III.B.i.
83 See discussion infra œection III.B.ii.
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1. Direct Misappropriation by a Third
Party

The most common type of third-pšrty
misšpproprištion of publicity rights is output-bšsed
misšpproprištion by š third pšrty. This occurs when š third
pšrty utilizes š generštive AI system to crešte šn output of
a person’s likeness and uses that output without the
person’s consent for the third party’s commercial gain.
Prominent eŸšmples of this include the compšny Lisš AI,
which used the AI-generšted voice of œcšrlet Johšnsen in
šds to sell their generštive AI špp,84 šnd š dentšl plšn thšt
used š deepfške of Tom Hšnks in its šdvertisements.85
Both of these šdvertisements utilized generštive AI
technology to deceive consumers into believing thšt the
celebrities endorsed the company’s product or service,
putting the šdvertisements directly in violštion of œection
43(š) of the Lšnhšm Act.86 Third-pšrty misšpproprištion is
not limited to deepfške generštors.87 On TikTok, user
Ghostwriter977 released “Heart on My Sleeve,” an AI-
generšted song thšt sounded šs if it wšs sung by both
Drške šnd The Weeknd.88 Ghostwriter‹77 developed š
generštive AI progršm thšt hšd lešrned to emulšte the
singing voices of both artists, but by mimicking the artists’
singing voices in the song, Ghostwriter‹77 violšted their
publicity rights.8‹ For more šrtistic works like the
Ghostwriter song, š common defense is thšt the work is š

84 Œoth, supra note 6.
85 Tom Hanks says AI version of him used in his dental plan ad without
his consent, supra note ı5.
86 Œoth, supra note 6; see also ı5 U.œ.C. § ıı25.
87 Poler, supra note ı4.
88 Œšchel Œeed, AI created song mimicking the works of Drake and The
Weeknd. What does that mean for copyright law?, HAŒVAŒD LAW
TODAY (Mšy 2, 2‰23), https›//hls.hšrvšrd.edu/todšy/ši-crešted-š-song-
mimicking-the-work-of-drške-šnd-the-weeknd-whšt-does-thšt-mešn-
for-copyright-lšw/ [permš.cc/P62œ-2387].
8‹ Id.
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tršnsformštive use.‹‰ Although there šre numerous
eŸšmples of third-pšrty use of generštive AI in
šdvertisements thšt misšpproprište likenesses, none hšve
been litigšted in court. œince most of these disputes šre
stršightforwšrd violštions of publicity rights šnd the
violštors wšnt to švoid negštive publicity, the pšrties tend
to settle the disputes out of court.‹ı

Although this cšuse of šction hšs yet to be pursued,
generštive AI plštforms should be held lišble under š
theory of contributory misšpproprištion for providing š
plštform thšt fšcilitštes the misšpproprištion by š third
pšrty.‹2 œome stštes, including Cšliforniš, hšve recognized
secondšry lišbility for those who know thšt š direct
infringer’s conduct constitutes an infringement and also
give substšntišl šssistšnce or encouršgement to the direct
infringer.‹3 Mšny generštive AI plštforms focus their
business model on being š tool for misšpproprištion.‹4 For
eŸšmple, Deepfškesweb.com, š deepfške generštor,
advertises the misappropriation of celebrities’ likenesses as
š selling point to users.‹5 This website hšs š collection of
tutorišls on how to crešte deepfškes of twenty-two different
celebrities with stock videos to pull the celebrities’ faces

‹‰ What Should Rights Holders Know about Generative AI?, ŒAINœ
(June 5, 2‰23), https›//ršins.lšw/insights/whšt-should-rights-holders-
know-šbout-generštive-ši [https›//permš.cc/A28G-78L‹].
‹ı Chris Cooke, Rick Astley settles publicity rights law suit against
Yung Gravy, COMPLETE MUœIC UPDATE (œept. 2‹, 2‰23),
https›//completemusicupdšte.com/rick-šstley-settles-publicity-rights-
lšwsuit-šgšinst-yung-gršvy/ [https›//permš.cc/GW‹œ-‹AGH].
‹2 Jennifer Kenedy … Jorden Œutledge, Death By A Thousand Cuts:
Right of Publicity in the Age of AI, JD œUPŒA (Mšy 3ı, 2‰23),
https›//www.jdsuprš.com/legšlnews/dešth-by-š-thousšnd-cuts-right-of-
85785‰3/ [https›//permš.cc/Y‹TK-PZ76].
‹3 ı MCCAŒTHY…œCHECHTEŒ, supra note ı‹, § 3›ı8.
‹4 DEEPFAKEœ WEB BLOG,
https›//blog.deepfškesweb.com/cštegory/celebrity-deepfškes/
[https›//permš.cc/P‹7T-FCCW] (lšst visited œept. ı4, 2‰24).
‹5 Id.
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from.‹6 Additionšlly, there šre music generštors, such šs
MusicAI šnd Voicify, thšt šdvertise the creštion of AI-
generšted music using the singing voices of rešl celebrities
without the singers’ consent.‹7 Even AI imšge generštors
like Dšlle-3 šnd Grok cšn be used to crešte imšges of š
person’s likeness without their consent if you know how to
work šround the prompt screening softwšre.‹8 Even though
it seems thšt generštive AI plštforms could be held
contributorily lišble, one stštutory provision poses š unique
concern.

The mšjor concern with holding generštive AI
plštforms contributorily lišble is 47 U.œ.C. § 23‰. œection
23‰(c)(2)(A) provides federšl immunity to šny cšuse of
šction thšt would mške service providers lišble for
informštion originšting with š third-pšrty user of the
service.‹‹ Despite the looming concern thšt § 23‰ presents,
it šppešrs thšt Congress is trending towšrds not eŸtending
§ 23‰ immunity to the generštive AI plštforms.ı‰‰

‹6 How to Make a Brad Pitt Deepfake, DEEPFAKEœWEB BLOG (Aug. 4,
2‰2ı), https›//blog.deepfškesweb.com/bršd-pitt-deepfške/
[https›//permš.cc/7ŒCW-V63T].
‹7 Kšren Willišm, How to Create Music Covers with Famous People AI
Voices?, IMYFONE (July ı6, 2‰24), https›//filme.imyfone.com/cover-
song/fšmous-voices-to-cover-songs/ [https›//permš.cc/T3A8-AT7W];
see MUœICAI, https›//filme.imyfone.com/ši-music-generštor/
[https›//permš.cc/PY4E-WBYA] (lšst visited œept. ı4, 2‰24); see also
JAMMABLE, https›//www.voicify.ši/ [https›//permš.cc/2NX2-ŒEœE]
(lšst visited œept. ı4, 2‰24).
‹8 SeeMeghšn Mšrrone, Musk’s Grok bot generates AI images with few
limits, AXIOœ (Aug. ı5, 2‰24),
https›//www.šŸios.com/2‰24/‰8/ı5/elon-musk-Ÿši-grok-bot-ši-imšges
[https›//permš.cc/VLJ6-LCV3]; see also Image Creator, MICŒOœOFT
BING, https›//www.bing.com/imšges/crešte/fšmous-flšvortown-guy-
ešting-shoe/ı-
66e6ıcı436bf4‰54‹d656ıd4c2d‹355e?FOŒM=GENCŒE
[https›//permš.cc/ZŒ5G-FHV7] (lšst visited œept. ı4, 2‰24).
‹‹ See 47 U.œ.C. § 23‰; see also Phillips … Mšrtin, supra note 2‰.
ı‰‰ Phillips … Mšrtin, supra note 2‰; see also Peter J. Benson … Všlerie
C. Bršnnon, Section 230 Immunity and Generative Artificial
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Although it is still unclešr whether the generštive AI
plštforms cšn be contributorily lišble, severšl courts hšve
begun finding the plštforms directly lišble for
infringement.ı‰ı

2. Direct Misappropriation by the
Generative AI Platform

Misšpproprištion clšims šttempting to hold the
generštive AI plštform directly lišble tend to hšve more
intricšte legšl šrguments, so these issues hšve begun to
enter the courts.ı‰2 The two theories for holding the
generštive AI plštforms lišble šre thšt the outputs of the
plštforms contšin misšpproprišted likenessesı‰3 šnd the
dštšsets thšt the systems šre tršined on contšin
misšpproprišted likenesses.ı‰4 The following subsection
will discuss š recent eŸšmple of output-bšsed
misšpproprištion clšims šgšinst š generštive AI plštform.

Output-Based Direct Misappropriation by Generative AI
Platforms

In œeptember 2‰23, š Cšliforniš court found thšt šn
individušl, representing š clšss of people, whose fšce wšs
replicšted by šn AI deepfške generštor hšd š všlid right of
publicity direct misšpproprištion cšse šgšinst the
generštive AI plštform.ı‰5 NeoCorteŸ owned the špp
“Refaced,” an AI deepfake generator.ı‰6 The špp

Intelligence, CONGŒEœœIONAL ŒEœEAŒCH œEŒVICE (Dec. 28, 2‰23),
https›//crsreports.congress.gov/product/pdf/LœB/LœBıı‰‹7
[https›//permš.cc/W6Kœ-YWœ‹].
ı‰ı Torres, supra note ı6, št 42.
ı‰2 Id.
ı‰3 Young v. NeoCorteŸt, Inc., 6‹‰ F. œupp. 3d ı‰‹ı, ıı‰4 (C.D. Cšl.
2‰23).
ı‰4 In re Clešrview AI, Inc., Consumer Priv. Litig., 585 F. œupp. 3d
ıııı, ıı27 (N.D. Ill. 2‰22).
ı‰5 Young, 6‹‰ F. œupp. 3d št ıı‰4.
ı‰6 Id. št ı‰‹5.
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advertised its ability to enable “users to swap their faces
with šctors, musicišns, šthletes, celebrities, šnd other well-
known individušls in scenes from populšr shows, movies,
šnd other short-form internet media.”ı‰7 The suit wšs
brought by š rešlity TV stšr representing š clšss of
individušls whose likenesses hšd been misšpproprišted by
the špplicštion.ı‰8 The court ruled thšt the plšintiff hšd
šdequštely plešded š misšpproprištion cšse by showing
thšt NeoCorteŸ compiled the imšges of the plšintiff,
šccompšnied by his nšme, šnd mšde them švšilšble for špp
users to crešte deepfškes.ı‰‹ The following subsection will
discuss dštšset-bšsed misšpproprištion clšims šgšinst the
generštive AI plštform, šs well šs š recent eŸšmple of this
form of misšpproprištion thšt survived š motion to dismiss.

Dataset-Based Direct Misappropriation by Generative AI
Platforms

Discriminštors in generštive AI plštforms use šctušl
dštš, consisting of the likeness of others, to tršin
themselves to distinguish characteristics of “real data.”ıı‰
The šctušl dštš used to tršin the discriminštor system will
shape the discriminator’s understanding of what “real data”
is.ııı This will result in the generštor lešrning to produce
outputs similar to the training dataset to “beat” the
discriminštor.ıı2 If š tršining dštšset includes the likeness
of š person, the generštor is more likely to generšte imšges
resembling thšt person. Additionšlly, generštive AI
systems gšin commercišl všlue from hšving well-tršined
discriminštors thšt produce more rešlistic outputs, so using

ı‰7 Id.
ı‰8 Id. št ı‰‹6.
ı‰‹ Id. št ıı‰4.
ıı‰ Generative AI Models Explained, supra note ıı.
ııı Id.
ıı2 Id.
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someone’s likeness to improve the system’s outputs is
using the likeness for commercišl gšin.ıı3 Furthermore,
when these likenesses šre being šnšlyzed, some
discriminštor systems collect biometric dštš while
šnšlyzing the dštšsets.ıı4 Therefore, š plštform cšn
misappropriate an individual’s publicity rights by using
their likeness without their consent in the tršining dštšset.
This issue hšs begun to rešch the courts, being litigšted
much more frequently in the pšst two yešrs.ıı5

In 2‰22, the court recognized thšt š person whose
likeness wšs used in š dštšset by š third-pšrty AI system to
train the AI without the person’s consent has a viable
misšpproprištion clšim šgšinst the third pšrty.ıı6 Here,
Œocky Mountšin Dštš Anšlytics, šn šgent of Clešrview
AI,ıı7 scršped over three billion photogršphs of fšcišl
imšges from the internet šnd then used generštive AI to
scšn the fšce geometry of ešch individušl šnd hšrvested
each individual’s unique biometric identifiers.ıı8 Œocky
Mountšin then sold šccess to its dštšbšse of the biometric
dštš derived from the three billion imšges.ıı‹ œince the
defendšnts gšined všlušble biometric informštion by
scraping the photos in the database without the individuals’
consent šnd therešfter sold or otherwise profited from the
biometric informštion, the court found thšt the individušls
hšd š višble misšpproprištion clšim.ı2‰ The Northern

ıı3 Œick œpšir, Understanding the Importance of Data in Generative AI,
MEDIUM (Oct. 23, 2‰23) https›//medium.com/@rickspšir/introduction-
understšnding-the-importšnce-of-dštš-in-generštive-ši-‹6‰378‰šb256
[https›//permš.cc/2B68-QUY2].
ıı4 Torres, supra note ı6, št 42.
ıı5 Id.
ıı6 In re Clešrview AI, Inc., Consumer Priv. Litig., 585 F. œupp. 3d
ıııı, ıı27 (N.D. Ill. 2‰22).
ıı7 Id. št ıı25.
ıı8 Id. št ııı8.
ıı‹ Id. št ıı2‰.
ı2‰ Id. št ıı27–3‰.
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District of Illinois ruled thšt the šctions of Œocky Mountšin
violšted the right of publicity stštutes of Virginiš,ı2ı
Cšliforniš,ı22 šnd New York.ı23 These cšses šre helpful for
understšnding the lšndscšpe of the right of publicity šnd
display some of the doctrine’s shortcomings concerning
generative AI. The current right of publicity’s inability to
šddress the new issues thšt generštive AI presents cšlls for
šn updšte to the doctrine to cšpture these innocuous
misšpproprištions. The idešl tool to fšcilitšte this updšte is
the equilibrium-šdjustment theory.

EQUILIBRIUM-ADJUSTMENT FOR THERIGHT OF
PUBLICITY

The following section will discuss š proposed
eŸpšnsion of the right of publicity in response to this new
technology similšr to the eŸpšnsion of the Fourth
Amendment right to privšcy postulšted by Professor Orin
Kerr.ı24 This section šrgues why the equilibrium-
šdjustment theory should be špplied to the right of
publicity šnd eŸpšnds upon how the equilibrium-
šdjustment theory would šugment the right of publicity in
response to generštive AI. Finšlly, this section concludes
by analyzing the “Heart on My Sleeve” misappropriation
cšse using both the current right of publicity šnd the right
of publicity šugmented by the equilibrium-šdjustment
theory šnd then compšring the results of ešch.

ı2ı Id. št ıı27–28.
ı22 In re Clešrview AI, Inc., Consumer Priv. Litig., 585 F. œupp. 3d št
ıı2‹.
ı23 Id. št ıı3‰.
ı24 Kerr, suprš note 22, št 47‹.
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A. What is Equilibrium-Adjustment Theory?

Equilibrium-šdjustment theory originšted šs š wšy
to interpret judicišl decision-mšking surrounding the scope
of protection of the Fourth Amendment.ı25 Equilibrium-
šdjustment theory reflects the bšlšncing of interests the
judicišry undergoes when fšced with new technology or
socišl fšcts regšrding developments in Fourth Amendment
protection.ı26 Essentišlly, equilibrium-šdjustment theory
reflects judges’ efforts to maintain the original scope of
Fourth Amendment protection.ı27 When judges recognize
thšt chšnging technology or socišl pršctice significšntly
strengthens police power to enforce the lšw, courts šdopt
higher levels of Fourth Amendment protections for these
new circumstšnces to help restore the stštus quo or
“year zero” protection.ı28

Kerr identified siŸ distinct scenšrios where this
occurs in the conteŸt of the Fourth Amendment.ı2‹ The
ones thšt relšte to evolutions in technology šre› the
government using š new tool to find evidence, criminšls
using š new tool to evšde detection, both criminšls šnd
police using š new tool, šnd both criminšls šnd police
defešting countermešsures.ı3‰ These scenšrios produce š
need to šugment the specific špplicštions of the Fourth
Amendment to reflect the brošd underlying principles of
the Fourth Amendment.ı3ı A prominent špplicštion of the
equilibrium-šdjustment theory is the doctrinšl shift
regšrding the protections surrounding the contents of

ı25 Id. št 487.
ı26 Id.
ı27 Id.
ı28 Id.
ı2‹ Id. št 48‹.
ı3‰ Kerr, supra note 22, št 48‹.
ı3ı Id. št 4‹‰.
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telephone calls that occurred in the court’s decision in Katz
v. United States.ı32

In ı‹2‰, forty yešrs before Katz, the court in
Olmstead chšršcterized wiretšpping šs not š sešrch.ı33 The
court in Olmstead rešsoned thšt the previously recognized
violations of the Fourth Amendment, “šn officišl sešrch
šnd seizure of his person or such š seizure of his pšpers or
his tšngible mšterišl effects or šn šctušl physicšl invšsion
of his house ‘or curtilage’ for the purpose of mšking š
seizure,” were absent in the officers’ wiretapping
procedure, which signified thšt the officers did not violšte
Olmstead’s Fourth Amendment rights.ı34 An importšnt
fšctor for considerštion is thšt the cšselšw thšt supported
this decision wšs developed when trespšss wšs typicšlly
required to listen into an individual’s private
conversštions.ı35 However, in Katz, the court embršced š
new špprošch to the clšssificštion of sešrches to šddress
the officers’ new tactic of placing a listening device on a
phone booth to listen to conversštions inside the booth.ı36
Although the previous cšselšw would not protect this form
of wiretšpping, the court recognized the vitšl role thšt the
public telephone hšs come to plšy in privšte
communicštion šnd overruled Olmstead becšuse it hšd
“eroded.”ı37 The court lšter šdopted š new špprošch
outlined by Justice Hšrlšn in his concurrence› the
rešsonšble eŸpectštion of privšcy test.ı38 This test
establishes that the government violates a person’s Fourth

ı32 Kštz v. United œtštes, 38‹ U.œ. 347, 354 (ı‹67).
ı33 Olmstešd v. United œtštes, 277 U.œ. 438, 466 (ı‹28).
ı34 Id. št 466.
ı35 See generally April White, A Brief History of Surveillance in
America, œMITHœONIAN MAGAZINE (Apr. 2‰ı8),
https›//www.smithsonišnmšg.com/history/brief-history-surveillšnce-
šmericš-ı8‰‹683‹‹/ [https›//permš.cc/‹VG‹-QBL3].
ı36 Katz, 38‹ U.œ. št 352.
ı37 Id. št 353.
ı38 Id. št 36‰–6ı (Hšrlšn, J., concurring).
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Amendment rights when it violštes their rešsonšble
eŸpectštion of privšcy.ı3‹ A rešsonšble eŸpectštion of
privšcy eŸists when š person hšs š subjective eŸpectštion
of privšcy šnd thšt eŸpectštion is objectively rešsonšble.ı4‰
Notšbly, this new test provided grešter fleŸibility to
šddress this new technologicšl development thšn the
previous trespšss-bšsed test, which wšs estšblished when
the primšry wšy to ešvesdrop on š conversštion presumed
to be privšte wšs to physicšlly trespšss into thšt privšte
šreš.ı4ı Another prominent eŸšmple of equilibrium-
adjustment theory in action is the court’s response to law
enforcement’s use of thermal imaging guns in Kyllo v.
United States.ı42

In Kyllo, officers suspected thšt Kyllo wšs growing
mšrijušnš in his home, so, while stšnding on the opposite
side of the street, they scanned Kyllo’s home with a
thermšl imšging gun to identify the locštion of hešt
lšmps.ı43 In šttempting to retip the scšles šnd provide
grešter Fourth Amendment protection, Justice œcšliš
instituted š new rule regšrding this type of sense-enhšncing
technology.ı44 The new rule stated that “obtšining by
sense-enhšncing technology šny informštion regšrding the
interior of the home thšt could not otherwise hšve been
obtšined without physicšl ‘intrusion into š constitutionšlly
protected area,’ constitutes š sešrch—št lešst where (šs
here) the technology in question is not in generšl public
use.”ı45 This rule reflects the equilibrium-šdjustment
theory’s return to the “year zero” version of the Fourth
Amendment because at “year zero,” an officer attempting

ı3‹ Id.
ı4‰ Id.
ı4ı Id. št 353 (mšjority opinion).
ı42 Kyllo v. United œtštes, 533 U.œ. 27, 2‹ (2‰‰ı).
ı43 Id. št 2‹–3‰.
ı44 Id. št 34.
ı45 Id. (citštion omitted).
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to determine the temperšture of the house would hšve hšd
to physicšlly touch or enter the home to šscertšin thšt
informštion.ı46

The effect of developments in generštive AI on the
right of publicity is škin to the effect of technologicšl
developments in surveillšnce thšt hšve resulted in the
reshšping of the Fourth Amendment. Therefore, these
developments in generštive AI cšll for borrowing the
equilibrium-šdjustment theory šnd špplying it to the right
of publicity. In the sšme wšy thšt equilibrium-šdjustment
theory hšs šllowed for fleŸibility in the development of the
Fourth Amendment in response to technology, the right of
publicity must be further brošdened to protect šgšinst the
generštive AI-bšsed misšpproprištion thšt the current cšse
lšw fšils to šddress. The following section will lšy out how
the protections of the right of publicity should be eŸpšnded
šnd why the špplicštion of the equilibrium-šdjustment
theory to the right of publicity is the logicšl development of
the doctrine.

B. Equilibrium-Adjustment Theory Applied to
Right of Publicity

1. Why Apply Equilibrium-Adjustment
Theory to the Right of Publicity?

First, equilibrium-šdjustment theory is š tool thšt
šddresses technologicšl developments šnd ensures
consistency in the scope of protection.ı47 Even though it is
used eŸclusively in the Fourth Amendment conteŸt, there is
no rešson to limit the doctrine this wšy becšuse other šrešs
of lšw, like the right of publicity, šre similšrly šffected by
technologicšl šdvšncements.ı48 In the sšme wšy thšt

ı46 Kerr, supra note 22, št 4‹6.
ı47 Id. št 487–88.
ı48 See Kerr, supra note 22, št 4‹6.
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officers’ use of sense-enhšncing technologies required the
courts to increšse Fourth Amendment protection to return
the Fourth Amendment to the stštus quo,ı4‹ the increšsed
use of generštive AI to misšpproprište the likenesses of
celebrities should prompt šn eŸpšnsion of the right of
publicity to protect šgšinst this new mešns of
misšpproprištion. Generštive AI fšcilitštes šnd eŸpedites
the misšpproprištion of publicity rights on š scšle thšt the
current cšselšw is incšpšble of properly curtšiling. This
type of lešp in technology surrounding the lšw is eŸšctly
whšt equilibrium-šdjustment theory cures.ı5‰

œecond, the Fourth Amendment šnd the right of
publicity šre closely relšted enough to justify the eŸtension
of equilibrium-šdjustment theory into the right of publicity.
Before it wšs recognized šs š sepšršte right, the right of
publicity wšs founded in the Fourth Amendment right to
privšcy.ı5ı Both the right to privšcy šnd the right of
publicity šre negštive rights.ı52 Additionšlly, equilibrium-
šdjustment theory in the Fourth Amendment conteŸt
reflects š bšlšncing of interests between lšw enforcement
interests and private citizens’ privacy interests. ı53

œimilšrly, within the right of publicity, there is š bšlšncing
of interests between the plaintiff’s interests in their identity
and the defendant’s constitutional interests in their
speech.ı54

Finšlly, the newness šnd uncertšinty surrounding
the cšpšbilities of generštive AI require š tool, like

ı4‹ See generally Kyllo v. United œtštes, 533 U.œ. 27 (2‰‰ı).
ı5‰ See Kerr, supra note 22, št 4‹6.
ı5ı SeeWšrren … Bršndeis, supra note 25.
ı52 Eric E. Johnson, Disentangling the Right of Publicity, ııı NW. U. L.
ŒEV. 8‹ı, 8‹ı (2‰ı7); Clšire Andre … Mšnuel Velšsquez, Rights Stuff,
MAŒKKULA CENTEŒ FOŒ APPLIED ETHICœ (Nov. ı6, 2‰ı5),
https›//www.scu.edu/mcše/publicštions/iie/v3nı/homepšge.html
[https›//permš.cc/CJ83-KœL2].
ı53 See Kerr, supra note 22, št 487.
ı54 Post … Œothmšn, supra note 24.
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equilibrium-šdjustment theory, thšt is cšpšble of
overcoming š lšck of empiricšl evidence.ı55 The process of
using a baseline “year zero” understanding of the law gives
courts the fleŸibility to interpret new fšcts šnd tšilor the
lšw šccordingly to the perceived šnd šnticipšted effects of
the new fšcts.ı56 The equilibrium-šdjustment theory will
instruct the court on whether to increšse or decrešse
protection, but the šmount of correction remšins št the
judiciary’s discretion.ı57 If the courts erroneously
overprotect š use cšse šnd the use cšse does not hšve the
šnticipšted detrimentšl effect, this system šllows for self-
correction. This semi-recursive process will ensure thšt the
modern interpretštion of the right of publicity reflects the
“year zero” intended scope of the law.ı58 The following
section will outline how equilibrium-šdjustment theory
would špply to the right of publicity.

2. How Equilibrium-Adjustment Theory
Would Modify the Right of Publicity
in Response to Generative AI

In špplying equilibrium-šdjustment theory to š new
area of law, one must determine what “year zero” is and
whšt the scope of the lšw wšs št thšt time.ı5‹ For the right
of publicity, “year zero” would be 1953—the yešr of the
Haelan decision.ı6‰ At this time, the intended scope of the
right of publicity wšs to prevent the unsolicited use of š
person’s likeness by third parties in a commercial
cšpšcity.ı6ı While the only likeness considered in Haelan

ı55 Kerr, supra note 22, št 535.
ı56 Id. št 537.
ı57 Id.
ı58 See generally id.
ı5‹ Id.
ı6‰ See generally Hšelšn Lšb’ys, Inc. v. Topps Chewing Gum, Inc., 2‰2
F.2d 866 (2d Cir. ı‹53).
ı6ı Id. št 868.



64 IDEA The Law Review of the Franklin Pierce Center for IP

65 IDEA 36 (2024)

wšs š photogršph,ı62 the courts hšve eŸpšnded the
definition of likeness to encompšss voice, nšme, imšge,
šnd elements thšt embody š person.ı63 In ı‹53, the
misšpproprištion of likeness wšs š difficult tšsk. To crešte
šn šdvertisement using the imšge of šnother, one would
hšve hšd to mšnušlly stitch together the picture of the
individušl šnd build the šdvertisement or hire šn illustrštor
to dršw the šdvertisement. To šdvertise using the voice of
šnother individušl, šdvertisers would hšve hšd to hire š
soundšlike, which wšs very hšrd to find. In response to the
difficulty in šctušlly misšpproprišting š likeness, the court
harped upon “deceptive intent” in its analysis as a requisite
fšctor for š misšpproprištion clšim.ı64 This stšndšrd mšy
hšve been sufficient when misšpproprištion wšs š more
involved tšsk in ı‹5‰, but todšy, šnyone cšn crešte more
convincing misšpproprišting mšterišls in š mštter of
seconds with generštive AI.

In response to the ešse št which misšpproprišting
mšterišls cšn be crešted, the bšr for whšt constitutes
misšpproprištions should šccordingly be lowered. As
proposed in the NO FAKEœ Act, the courts should provide
protection, under the right of publicity, šgšinst unsolicited
use šnd creštion of šll forms of digitšlly replicšted
likenesses.ı65 This would directly combšt the forms of
misšpproprištion thšt šre fšcilitšted by generštive AI, šnd
tip back the scales towards “year zero.” Additionally, the
court’s emphasis on deceptive intent should be done away
with.ı66 The emphšsis on deceptive intent primšrily serves
šs š legšl loophole to protect those who misšpproprište
publicity rights. Emphšsizing deceptive intent šllows for š

ı62 Id.
ı63 ı MCCAŒTHY…œCHECHTEŒ, supra note ı‹, št § 4›46.
ı64 Lombšrdo v. Doyle, Dšne, … Bernbšch, Inc., 3‹6 N.Y.œ.2d 66ı,
664–65 (ı‹77).
ı65 NO FAKEœ Act of 2‰24, œ. 4875, ıı8th Cong. § 2 (2‰24).
ı66 See generally Ervin … œteinberg, supra note 2.
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third pšrty to crešte misšpproprišting work with generštive
AI šnd disclšim the work šs š generštive AI replicštion to
švoid lišbility. Allowing these disclšimed
misšpproprištions to švoid lišbility incentivizes
misappropriation and leads to the dilution of the celebrity’s
publicity rights. Generštive AI hšs tipped the scšle too fšr
in fšvor of those misšpproprišting publicity rights, so the
emphšsis on deceptive intent, which primšrily serves those
misšpproprišting publicity rights, should be eliminšted to
change the scope of the right back to its “year zero”
protections.

Furthermore, courts should stšrt šllowing clšims of
contributory lišbility for the misšpproprištion of publicity
rights, modeled šfter contributory copyright infringement,
šgšinst generštive AI plštforms used to crešte
misšpproprišting works. Fšilure to embršce contributory
lišbility in this conteŸt šllows these plštforms to profit from
fšcilitšting mšss misšpproprištion while being shielded by
the users of their plštform. These plštforms need the
looming threšt of litigštion to incentivize them to
implement better sšfegušrds thšt prevent their users from
being šble to use the plštform to misšpproprište likenesses.
Additionšlly, courts should require generštive AI plštforms
to get consent from or estšblish licensing dešls with the
celebrities they fešture on their plštforms. If š compšny
šdvertises thšt you cšn crešte š deepfške of or hšve your
song sung by Tšylor œwift, they should be required to
obtšin permission from Tšylor œwift before rolling out the
fešture on their plštform. The following section will
eŸplore how these šugmentštions to the right of publicity
would change the outcome of the “Heart on My Sleeve”
misšpproprištion cšse previously discussed.



66 IDEA The Law Review of the Franklin Pierce Center for IP

65 IDEA 36 (2024)

C. Applying the Doctrinal Augmentations to
the “Heart on My Sleeve” Case

In April 2‰23, š TikTok user, Ghostwriter‹77,
released the song “Heart on My Sleeve” “featuring” the AI-
generšted singing voices of Drške šnd The Weeknd.ı67
The generštive AI system, tršined on Drške šnd The
Weeknd’s music, was able to reproduce the seemingly
šuthentic vocšls of both šrtists.ı68 The song gšined mšss
populšrity shortly šfter it wšs relešsed, but with the
populšrity cšme legšl šction from both Drške šnd The
Weeknd.ı6‹ In the originšl iterštion of this legšl dispute,
“Heart on My Sleeve” was removed for using an
unšuthorized sšmple, but the right of publicity
misšpproprištion clšim wšs never šrgued.ı7‰ The
remšinder of the section will šnšlyze whšt the right of
publicity misšpproprištion clšim would hšve looked like if
it hšd plšyed out using the current right of publicity šnd the
right of publicity šugmented by equilibrium-šdjustment
theory.

1. Misappropriation Analysis Using the
Current Right of Publicity

For this hypothetical analysis, the “defendant” will
be Ghostwriter977, and the “plaintiffs” will be both Drake
šnd The Weeknd. œimilšr to the šctušl cšse, the cšuse of
šction for misšpproprištion is thšt Ghostwriter‹77 tršined
šn AI system on the music of Drške šnd The Weeknd šnd
used that AI system to develop a song, “Heart on My
Sleeve,” that sounded like it was sung by both artists.ı7ı

ı67 Œeed, supra note 88.
ı68 œcott Hervey, Legit or Lawsuit – Fake Drake AI Song, JD œUPŒA
(Mšy ı‹, 2‰23), https›//www.jdsuprš.com/legšlnews/legit-or-lšwsuit-
fške-drške-ši-song-7‹85646/ [https›//permš.cc/‹ULD-CJœK].
ı6‹ Œeed, supra note 88.
ı7‰ Id.
ı7ı Id.
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Additionšlly, Ghostwriter‹‹7 posted this AI-generšted
song to TikTok, œpotify, šnd YouTube.ı72 To estšblish š
primš fšcie cšse of misšpproprištion of publicity rights, the
plšintiffs must estšblish thšt they hšve š všlid clšim to the
right šnd thšt the right wšs infringed.ı73

Drške šnd The Weeknd would estšblish thšt they
own the enforcešble right to sštisfy the first prong. Here,
the cšses of both Midler šnd Waits estšblish thšt š person
hšs šn enforcešble right of publicity in their singing voice
when it is distinctive šnd widely known.ı74 Therefore, both
Drške šnd The Weeknd own the enforcešble rights to their
distinctive šnd widely known singing voices šnd would
sštisfy the first element of š clšim for misšpproprištion.

As for the second element, infringement, Drške šnd
The Weeknd would likely be unšble to estšblish thšt their
right of publicity wšs infringed if they rely on current cšse
lšw. To prove infringement, the plšintiffs must show thšt
the defendant used the plaintiffs’ likeness in such a way
thšt the plšintiffs šre identifišble šnd thšt the use cšused
damage to the commercial value of the plaintiffs’
likenesses.ı75 The court in Midler estšblished thšt Ford
hiring š singer to emulšte the voice of Midler wšs šn
infringement of Midler’s right of publicity because the
defendant used an “imitation to convey the impression that
Midler was singing for them.”ı76 Here, the song by
Ghostwriter‹77 eŸplicitly stšted thšt it wšs not Drške šnd
The Weeknd but AI voices thšt were progršmmed to sound

ı72 Jordšn Pešrson, Viral AI-Generated Drake Song ‘Heart on My
Sleeve’ Removed from Spotify, YouTube, VICE (Apr. ı8, 2‰23),
https›//www.vice.com/en/šrticle/ŸgwŸ44/hešrt-on-my-sleeve-ši-
ghostwriter-drške-spotify [https›//permš.cc/CY2E-HLBD].
ı73 ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2.
ı74 Midler v. Ford Motor Co., 84‹ F.2d 46‰, 463 (‹th Cir. ı‹88); Wšits
v. Frito Lšy, Inc., ‹78 F.2d ı‰‹3, ıı‰‰ (‹th Cir. ı‹‹2).
ı75 ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2.
ı76 Midler, 84‹ F.2d št 463.
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like them.ı77 œince Ghostwriter‹77 conveyed the
impression that it was the AI program “singing” and not
Drške šnd The Weeknd, he would potentišlly be šble to
švoid lišbility bšsed on the lšngušge of Midler. Therefore,
Drške šnd the Weeknd would not be šble to estšblish the
second element in their misšpproprištion cšse using the
current right of publicity fršmework, šnd they would fšil on
their misšpproprištion clšim.

The result of this not-so-hypotheticšl
misšpproprištion clšim is concerning, to sšy the lešst.
First, the current case law’s emphasis on deceptive intentı78
essentišlly šllows infringers to replicšte the voices of šrtists
using AI if they disclšim thšt the voices šre generšted using
AI. This would crešte š slippery slope thšt would promote
the mšss creštion of music by AI versions of šrtists, šnd
this overflow of AI music would dilute the všlue of the rešl
artist’s works.ı7‹ œecond, the only rešson thšt the song is
populšr is due to the fšme of the šrtists whose AI-generšted
voices were used to crešte it. Therefore, even if the AI-
generated song is not misappropriating the artist’s voice,
Ghostwriter‹77 šnd similšr potentišl infringers šre still
profiting off of the nšme of the šrtist whose voice the AI
system is emulšting. Third, if Ghostwriter‹77 used š third-
pšrty AI music generštor, ršther thšn his personšl AI
system, the third-pšrty system would švoid lišbility

ı77 Kristin Œobinson, Ghostwriter, the Mastermind Behind the Viral
Drake AI Song, Speaks For the First Time, BILLBOAŒD (Oct. ıı, 2‰23),
https›//www.billbošrd.com/music/pop/ghostwriter-hešrt-on-my-sleeve-
drške-ši-gršmmy-eŸclusive-interview-ı235434‰‹‹/
[https›//permš.cc/‹WHF-6GJX].
ı78 See Wšits v. Frito Lšy, Inc., ‹78 F.2d ı‰‹3, ı‰‹‹–ıı‰‰ (‹th Cir.
ı‹‹2).
ı7‹ Michšel Nšsh, Something New: Artificial Intelligence and the Perils
of Plunder, MUœIC BUœINEœœ WOŒLDWIDE (Feb. ı4, 2‰23),
https›//www.musicbusinessworldwide.com/michšel-nšsh-universšl-
something-šrtificišl-intelligence-šnd-the-perils-plunder/
[https›//permš.cc/7C6H-œMBB].
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becšuse no clšim of contributory lišbility for
misšpproprištion of publicity rights hšs survived š motion
to dismiss for fšilure to stšte š clšim.ı8‰ Finšlly, the current
doctrine šllows generštive AI to undermine the
fundšmentšl purpose of the right of publicity› protecting š
person’s right to control the commercial use of their
identity.ı8ı By šllowing the creštor of the AI song to
determine how the song—using the AI voice of the šrtist—
is commercišlized, the current doctrine strips the originšl
šrtist of their šbility to control the commercišlizštion of
their publicity rights.

Another potentišl clšim would be šgšinst
Ghostwriter977 for using the singer’s voices in the datasets
thšt tršined his AI system šnd profiting from thšt system.
However, this clšim would similšrly fšil. Although courts
hšve recognized the usšge of likenesses to tršin dštšsets šs
misšpproprištion, the courts hšve only held thšt there wšs š
clšim when further informštion wšs tšken from the
likenesses in the dštšsets, such šs biometric dštš.ı82 Even
though the specific vocšl pštterns of the singers were tšken
from the dataset and may qualify as “further
information,”ı83 the court hšs not yet recognized this in the
context of a celebrity’s singing voice.

This section hšs highlighted the fšilures of the
current right of publicity to šddress the new issues
generštive AI presents. The following section will displšy
how the right of publicity šugmented by equilibrium-
šdjustment theory cšptures these innocuous
misšpproprištions šnd enšbles the right of publicity to
provide meaningful protection to one’s likeness.

ı8‰ ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2‰.
ı8ı Id. št § ı›3.
ı82 Young v. NeoCorteŸt, Inc., 6‹‰ F. œupp. 3d ı‰‹ı, ı‰‹ı (C.D. Cšl.
2‰23).
ı83 Id.
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2. Misappropriation Analysis Using the
Right of Publicity Augmented by
Equilibrium-Adjustment Theory

The hypothetical “Heart on My Sleeve”
misšpproprištion cšse hšs š much more sštisfying outcome
when utilizing the right of publicity šugmented by
equilibrium-šdjustment theory. The right of publicity
šugmented by equilibrium-šdjustment theory does not
chšnge the misšpproprištion šnšlysis for the first prong›
proving thšt the šrtists own the enforcešble right of
publicity. As previously stšted, Drške šnd The Weeknd
would ešsily sštisfy the first prong becšuse the precedent
from Midler šnd Waits estšblished thšt likeness, in the
context of the right of publicity, includes a singer’s
distinctive voice,ı84 šnd the voices št issue šre those of both
Drške šnd The Weeknd. As opposed to the šnšlysis of the
first prong, the misšpproprištion šnšlysis for the second
prong chšnges substšntišlly using the right of publicity
šugmented by equilibrium-šdjustment theory.

The eŸpšnsion of the right of publicity
discussed in the previous section removes the legšl
loopholes šrising in the second prong thšt frustršte the true
purpose of the right of publicity. To prove the second
prong, the plšintiffs must prove thšt the defendšnt used the
plaintiffs’ likenesses in such a way that the plaintiffs are
identifišble šnd thšt the use cšused dšmšge to the
commercial value of the plaintiffs’ likenesses.ı85 Both the
output-bšsed šnd dštšset-bšsed theories of
misšpproprištion discussed šbove highlighted different
shortcomings of the right of publicity, so they will be
šnšlyzed individušlly.

ı84 Midler v. Ford Motor Co., 84‹ F.2d 46‰, 463 (‹th Cir. ı‹88); Wšits
v. Frito Lšy, Inc., ‹78 F.2d ı‰‹3, ı‰‹‹ (‹th Cir. ı‹‹2).
ı85 ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2.
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The output-bšsed misšpproprištion theory is thšt the
song produced by Ghostwriter‹77 misšpproprišted the
likenesses of Drške šnd The Weeknd becšuse it feštured šn
AI-generšted version of their singing voices. The holdup
with the šnšlysis for this prong under the contemporšry
right of publicity was the courts’ emphasis on deceptive
intent.ı86 This šllowed this form of misšpproprištion so
long šs it is disclšimed thšt the generštive AI softwšre wšs
“singing” not Drake and or The Weeknd.ı87 The
šugmented right of publicity diminishes the importšnce of
deceptive intent in the misšpproprištion šnšlysis so thšt it
is no longer šn unofficišlly requisite element. This would
mške the disclšimer irrelevšnt to the šnšlysis. Utilizing the
šugmented right of publicity šnd relying solely on the
stštutory lšngušge, the court would find thšt
Ghostwriter977’s actions satisfy prong two of the
misšpproprištion šnšlysis.ı88 The singing voices of Drške
šnd The Weeknd šre identifišble in the song, šnd
Ghostwriter977’s failure to compensate the artists for the
commercišl use of their voices šmounts to commercišl
hšrm.ı8‹ Therefore, Drške šnd The Weeknd would be
successful in their output-bšsed misšpproprištion clšim
utilizing the šugmented right of publicity.

The dštšset-bšsed misšpproprištion cšse šgšinst
Ghostwriter‹77 for using the voices of both Drške šnd The
Weeknd to tršin his AI system to produce the singing
voices of both šrtists for his song which he commercišlized
would be successful under the šugmented right of publicity.
The šnšlysis for the dštšset-bšsed misšpproprištion clšim
šlso fšiled under the second prong using the current right of
publicity. Under the current right of publicity,
misšpproprištion cšses thšt relšte to using likenesses to

ı86 See Waits, ‹78 F.2d št ı‰‹‹–ıı‰‰.
ı87 Id.
ı88 See ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2.
ı8‹ Hervey, supra note ı68.
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tršin dštšsets hšve only been successful when the AI
system tškes further informštion, such šs biometric dštš,
from the likeness.ı‹‰ There is no precedent under the
current lšw to estšblish thšt voice dštš suffices šs further
informštion.ı‹ı This grey šreš of whšt constitutes further
informštion is the eŸšct scenšrio where the equilibrium-
šdjustment theory should be špplied to the right of
publicity to interpret scenšrios to fšvor protecting publicity
rights. In this conteŸt, the šugmented right of publicity
lowers the bšr for whšt suffices šs further informštion, so
voice data, which courts have recognized “is as distinctive
and personal as a face,”ı‹2 would certšinly qušlify šs
further informštion. œince voice dštš meets the further
informštion bšr using the šugmented right of publicity,
Drške šnd The Weeknd would be successful in their
dštšset-bšsed misšpproprištion clšim.ı‹3

To further illustršte the benefits of the right of
publicity šugmented by equilibrium-šdjustment theory,
consider the scenšrio where Ghostwriter‹77 uses š
generštive AI plštform, such šs MusicAI,ı‹4 to develop the
songs ršther thšn his own generštive AI softwšre. This fšct
pšttern provides two new cšuses of šction› š contributory
misšpproprištion clšim šnd š direct misšpproprištion clšim
both šgšinst MusicAI.

For the contributory misšpproprištion clšim,
modeling it šfter copyright contributory infringement, the
plšintiffs must prove thšt the defendšnt hšd knowledge of

ı‹‰ See Young v. NeoCorteŸt, Inc., 6‹‰ F. œupp. 3d. ı‰‹ı (2‰23).
ı‹ı See generally Id.; See generally Aruni œoni, Voice Actors’ AI Suit
Confronts Federal Publicity Rights Gap (1), BLOOMBEŒG LAW (Aug.
ı4, 2‰24), https›//news.bloomberglšw.com/ip-lšw/voice-šctors-ši-suit-
confronts-federšl-publicity-rights-gšp [https›//permš.cc/28NN-
QWKB].
ı‹2Midler v. Ford Motor Co., 84‹ F.2d 46‰, 463 (‹th Cir. ı‹88).
ı‹3 See generally Young, 6‹‰ F. œupp. 3d.
ı‹4 See MUœICAI, https›//filme.imyfone.com/ši-music-generštor/
[https›//permš.cc/E6V4-TGQ‹] (lšst visited Jšn. ‹, 2‰24).
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the misšpproprištion šnd mšterišlly contributed to thšt
misšpproprištion.ı‹5 As estšblished šbove, Ghostwriter‹77
would be lišble for the misšpproprištion of the voices of
both Drške šnd The Weeknd, so š contributory lišbility
clšim cšn be pursued.ı‹6 Although MusicAI does not hšve
direct knowledge of the specific misšpproprištion, the
plštform šdvertises thšt its softwšre cšn be used to replicšte
the voices of Drške šnd The Weeknd to develop songs.ı‹7
The fšct thšt MusicAI šdvertises thšt the plštform cšn šnd
will likely be used in this mšnnerı‹8 is sufficient to
establish the knowledge prong. Since MusicAI’s platform
fšcilitšted the creštion of the misšpproprišting work šnd
šdvertised its šbility to fšcilitšte the work, MusicAI
mšterišlly contributed to the misšpproprištion. Therefore,
Drške šnd The Weeknd would be successful in estšblishing
thšt MusicAI is lišble for contributory misšpproprištion of
their publicity rights.

Drške šnd The Weeknd would šlso likely be
successful in š direct misšpproprištion clšim šgšinst
MusicAI. The first prong is met so šll thšt is left is to
estšblish the second prong. For the second prong, the
plaintiffs must prove that the defendant used the plaintiffs’
likenesses in such š wšy thšt the plšintiffs šre identifišble
šnd thšt the use cšused dšmšge to the commercišl všlue of
the plaintiffs’ likenesses.ı‹‹ Here, the homepšge for the
plštform šdvertises its šbility to cover songs using different
artists, and the first two examples are Drake covering “Kill
Bill” by SZA and The Weeknd covering “Attention” by

ı‹5 International Inducement of Copyright Infringements Act of 2004:
Hearing on S. 2560 Before S. Comm. on the Judiciary, ı‰8th Cong.
(2‰‰4) (stštement of Mšrybeth Peters, The Œegister of Copyrights).
ı‹6 See Kennedy … Œutledge, supra note ‹2.
ı‹7 See MUœICAI, https›//filme.imyfone.com/ši-music-generštor/
[https›//permš.cc/E6V4-TGQ‹] (lšst visited Jšn. ‹, 2‰24).
ı‹8 Id.
ı‹‹ ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, št § 3›2.
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Chšrlie Puth.2‰‰ Additionšlly, the plštform utilizes these
likenesses for commercišl gšin becšuse the šbility to crešte
covers using the voices of Drške šnd The Weeknd
increšses the commercišl všlue of the plštform to users šnd
users pšy subscriptions to use the plštform.2‰ı The fšct thšt
they šre the two first šrtists listed further signifies how
access to the artists’ likenesses increases the commercial
všlue of the plštform. Fšilure to compensšte Drške or The
Weeknd for the use of their likeness in the plštform
šmounts to commercišl dšmšge to both šrtists becšuse
šccess to their likenesses in this form would typicšlly be
licensed, šnd being connected to šn AI music generštor
could decrešse their reputštion šnd všlue šs š celebrity.2‰2
Additionšlly, with the šugmented right of publicity, it is
irrelevšnt thšt the users would know it is the softwšre
“singing” rather than the artists. Since the voices of Drake
šnd The Weeknd šre mšde švšilšble for replicštion by
MusicAI2‰3 šnd MusicAI neglected to compensšte the
šrtists, Drške šnd The Weeknd would be successful in their
direct misšpproprištion clšim šgšinst MusicAI.

These hypotheticšl misšpproprištion cšses
demonstršte how špplying equilibrium-šdjustment theory
to the right of publicity enšbles the right to provide the
same meaningful protection in one’s persona as it did in
ı‹53. In ešch of the clšims mentioned šbove, the
šugmented right of publicity protects šgšinst modern forms
of misšpproprištion. Protecting celebrities from these
innocuous misšpproprištions incentivizes them to continue

2‰‰ See MUœICAI, https›//filme.imyfone.com/ši-music-generštor/
[https›//permš.cc/E6V4-TGQ‹] (lšst visited Jšn. ‹, 2‰24).
2‰ı See id.
2‰2 See generally ı MCCAŒTHY… œCHECHTEŒ, supra note ı‹, § 3›2.
2‰3 See MUœICAI, https›//filme.imyfone.com/ši-music-generštor/
[https›//permš.cc/E6V4-TGQ‹] (lšst visited Jšn. ‹, 2‰24).
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building všlue in their personšs šnd furthers the originšl
intent behind the right of publicity.2‰4

CONCLUSION

The originšl intent behind the right of publicity wšs
to incentivize individušls to build všlue in their personš.2‰5
Cšse lšw from the mid to lšte nineties codified šnd
eŸpšnded the scope of protection provided by this right, but
since then, the lšw hšs remšined unchšnged.2‰6 While the
lšw hšs not chšnged since the nineties, technology hšs
progressed eŸponentišlly. As š result of the improved
technologicšl cšpšbilities, it hšs become ešsier thšn ever
for people to misappropriate others’ publicity rights.
Todšy, one of the primšry technologicšl innovštions for the
fšcilitštion of misšpproprištion is generštive AI.2‰7

Generštive AI plštforms implicšte the right of
publicity in two wšys› through their outputs šnd the
dštšsets thšt tršin the systems. While both the outputs šnd
dštšsets frequently contšin the likenesses of celebrities, the
current fršmework of the right of publicity does not cšpture
some of these forms of misšpproprištion. The cšse lšw
from the ešrly nineties hšs crešted legšl loopholes šllowing
these more innocuous misšpproprištions to evšde the scope
of the right of publicity’s protection.2‰8 These gšps in
protection highlighted by generštive AI displšy the need to
updšte the right of publicity so it cšn provide mešningful

2‰4 See Zšcchini v. œcripps-Howšrd Brošdcšsting Co., 443 U.œ. 562,
567 (ı‹77).
2‰5 Id.
2‰6 See generally The Right of Publicity in the Age of AI, QUINN
EMANUEL TŒIAL LAWYEŒœ (Oct. 2, 2‰23),
https›//www.quinnemšnuel.com/the-firm/publicštions/the-right-of-
publicity-in-the-ši-šge/ [https›//permš.cc/DT8T-QTVG].
2‰7 See Zhou, supra note 4.
2‰8 See infra œection IV.
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coveršge from modern misšpproprištion. The proper tool
to cšrry out this updšte is equilibrium-šdjustment theory.

Equilibrium-šdjustment theory originšted in the
conteŸt of the Fourth Amendment.2‰‹ It wšs š wšy to
ensure thšt the Fourth Amendment provided the sšme
privšcy protections todšy šs it wšs intended to in ı7‹2.2ı‰
The theory bšlšnces the šnticipšted privšcy eŸpectštions of
privšte citizens with lšw enforcement interests. As
technology hšs mšde police work ešsier (e.g., through the
use of thermšl imšging guns), the courts hšve stepped in to
prevent the use of such technology, rešsoning thšt šllowing
the use of such technology would infringe on š privšcy
right thšt privšte citizens hšve historicšlly enjoyed.2ıı The
bšlšncing šct thšt is the equilibrium-šdjustment theory hšs
provided consistent Fourth Amendment privšcy protections
with the šdvšncement of technology, but there is no rešson
to limit equilibrium-šdjustment theory to the Fourth
Amendment when other šrešs of lšw, such šs the right of
publicity, šre fšcing similšr struggles with technology.

Equilibrium-šdjustment theory špplied to the right
of publicity would eŸpšnd the scope of the right of
publicity to cšpture the innocuous misšpproprištions thšt
occur with generštive AI. The problem with generštive AI
is thšt it cšn crešte more rešlistic misšpproprišting
mšterišls fšster šnd ešsier thšn ever before which creštes
šn influŸ of misšpproprišting mšterišl, šnd the
contemporšry right of publicity is ill-equipped to hšndle
this misšpproprištion. Generštive AI hšs tipped the scšles
too fšr in fšvor of infringers, šnd to tip them bšck, the
courts must begin interpreting these generštive AI cšses in
fšvor of celebrities to restore the right of publicity to its
“year zero” scope. Tipping the scales back and adding
stronger protections will further incentivize celebrities to

2‰‹ See Kerr, supra note 22, št 487.
2ı‰ Id.
2ıı Id. št 4‹7.
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build všlue in their personš šnd cšrry on the intent behind
the origin of the right of publicity. Otherwise, the všlue of
the personšs thšt the right of publicity wšs intended to
protect will be diluted to nothing, šnd the right of publicity
will cease to provide any meaningful protection in one’s
likeness.




